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PROCEEDI NGS
8:08 a. m
JUDGE CLIFTON: We're on record on Apri
19th, 2002. This is Friday, the fourth day of this
rul emaki ng hearing, and we have two w tnesses schedul ed
for today, and of course, if any other w tnesses want
to testify, I will hear their requests as well.
Yes, M. Marshall?
MR. MARSHALL: Good norning, Your Honor
By agreement with M. English, | believe M.
Carl Conover will go next, but | wanted to alert al
parties and yourself to some thoughts that we have
about ways -- things that need to be considered yet
today, and first is that M. MBride has a substanti al
amount of -- substantial nunber of pages of prepared
testinmony, and | will be suggesting that that be read
into the record as if read rather than read out | oud.
Whet her that's done by exhibit or not is sonething we
can di scuss.
Copi es of his testinony are now avail able in
t he back of the room and | think that in the interests
of time, that would be the nost efficient way of
dealing with that, although we'll be nore than happy to
stop and read out |oud any parts that pertain to issues
t hat people may have with his testinmony or sone of the
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i ssues that he's raised, and of course, he would be
avai l abl e for cross exam nation. | think that m ght be
the nost expeditious way to deal with his testinony.

Second, to alert any interested parties, we
have sone concerns about the -- sone -- there's sone
| egal questions and sone evidentiary probl ens
associated with the fact that DFA's proposal for an
assenbly credit has turned out at this hearing to be
al so a proposal for a balancing credit, which we would
-- we will be making a notion and people can be
t hi nki ng about this, that's outside the scope of the
Hearing Notice and will have to be discussing sone ways
that we can renedy that, if aruling is made that it is
within the scope of the Hearing Notice.

So, | just wanted to alert the parties that
those are the two concerns that we have, that we can
take up after M. Conover's testinony.

JUDGE CLIFTON: Al right. Thank you, M.

Mar shal |

M. English?

MR. ENGLI SH. Yes, Your Honor. Before M.
Conover, and | don't know where M. Vetne is at the
nonent, but he and |'ve had sone di scussions off the
record. So, this will not be a conplete surprise to
hi m

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1185

First, let ne say that ny objection and
exception fromyesterday stand, but | think that how we
deal with that and M. Vetne and | wi |l discuss that
| ater as to whether | choose to file sonething on brief
or other pleading or not, and if so, I'Il certainly
alert himand then we can decide how to handl e that.

But | do not want to bel abor this record any
nmore with that particular issue, except to say that --
that | do think that the proper place for counsel in
argunent is here at the lectern and that was ny point
fromyesterday, and M. Vetne and | have al so di scussed
off the record and apol ogi zed to each other, but to the
extent | offended anyone | ast evening with ny tenper, |
apol ogi ze.

Finally, --

JUDGE CLIFTON: M. English, --

MR ENGLI SH  Yes?

JUDGE CLIFTON: -- you offend no one. You
are extrenely courteous. You're very know edgeabl e.
You fight hard on behalf of your clients in every
proceedi ng, and | personally want to thank you and M.
Beshore and M. Marshall and M. Vetne for the pool of
expertise that contributes to the success of these
hearings. So, in ny opinion, you said nothing
of fensive, you did not display any tenper, and
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certainly apology is of record, but it was not needed.

MR. ENGLI SH: Thank you, Your Honor.

And finally, |ast evening, | may have
suggested, | did suggest the possibility that there
woul d be additional attorneys on the stand. | for ny
part continue to believe that it's error and will not
conpound the error by participating in that. So, |
will not be doing that.

Thank you, Your Honor.

JUDGE CLI FTON:  Thank you, M. English.

MR. ENGLISH At this time, | would have M.
Conover come to the stand, and while he's getting up to
the stand, | would say that |I've had the court reporter
mark and |'ve provided to Your Honor two documents
whi ch were al so distributed yesterday to the Governnent
and all participants.

JUDGE CLI FTON: M. Conover, if you'd be
seat ed, pl ease?

MR. CONOVER  Yes, ma'am Thank you.

MR. ENGLI SH: Two docunents |'ve had marked,
Your Honor, were Exhibit Nunber 54, curriculumvitae of
Carl Conover, a two-page docunent, which essentially
the identical text appeared in -- in prior hearings in
the Upper M dwest and Central Order, and it is nerely a
statenment of M. Conover's credentials rather than
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havi ng himgo through them especially because he has
been acknow edged as an expert in so many -- on SO nmany
occasions, and | know that he always gets unhappy when
| do this, but | would note that today is Mark's 51
years, 11 nonths and 19 days in the dairy industry and
that is to say the regular dairy industry.

(Appl ause)

MR. ENGLI SH: And Exhibit 55 is his
testinmony. As | stated yesterday but |I'mnot sure
everybody was in the roomat the tinme, while we would
want the entire testinony to go in as Exhibit 55, Pages
6, 7, 8 and 9 are testinony that is al nost identical
wi th sonme nodifications for this Order as the testinony
that went in in the Central Oder. It's alittle
different fromthe Upper Mdwest, but it has to do with
t he doubl e-pooling issue, which turns out not to be in
di spute at this hearing, and to save tine for the
parties, | would suggest that we dispense with his
readi ng Pages 6, 7, 8 and 9, but, of course, he's
subj ect to cross exam nation on those.

JUDGE CLI FTON: Good. | appreciate that.

MR. ENG.ISH. So, with that being said and
obvi ously, you know, | don't want to waive the
opportunity to -- to Voir Dire the witness, but | would
ask that for obvious reasons and for the fact that

EXECUTI VE COURT REPORTERS, | NC.
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everyone in this roomhas either on their own behal f
used M. Conover as an expert, either when he was at
t he governnent or when in private practice and/or has
conceded the fact in the past, that if there's no
objection, I would ask that he be accepted as an expert
with respect to the regulation of mlk, the
i npl enentation of -- of regulations, their formnulation
and their enforcenent for mlk marketing regul ation
pur poses.

JUDGE CLIFTON: Al right. |Is there any
obj ection?

(No response)

JUDGE CLI FTON: There being none, M.
Conover, | accept you as an expert in the regul ation of
m | k.

Help me with this, M. English. The
regul ation of mlk, including the inplenentation of
regul ations, the fornmulation of regulations and the
enf orcenent of those regul ations.

MR. ENGLI SH: And their inpact, Your Honor.

JUDGE CLIFTON: And their inpact. Thank you.

Al right. M. Conover, please state your
full name.

MR. CONOVER M nane is Carl Conover.

JUDGE CLI FTON:  And woul d you spell both
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names?

MR CONOVER GCGA-RL GCONOV-E-R

JUDGE CLIFTON: Al right. Wuld you raise
your right hand, please?

Wher eupon,

CARL CONOVER
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

M. English?

MR ENG.I SH:  Your Honor, --

JUDGE CLI FTON: Let's see. Let's -- let's --
let's deal with the exhibits first.

MR. ENGLI SH:  Yes.

JUDGE CLIFTON: |'ve marked M. Conover's
curriculumvitae as Exhibit Nunmber 54. 1've marked his
testimony as Exhi bit Nunmber 55.

(The docunents referred to
were marked for identification
as Exhibit Nunbers 54 and 55.)

JUDGE CLIFTON: Is there any objection to the
adm ssion into evidence or any request to Voir Dire the
witness with regard to Exhibit 547

(No response)

JUDGE CLI FTON: There is none. Exhibit 54 is
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hereby adm tted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 54, was
received in evidence.)
JUDGE CLIFTON: Is there any request to Voir
Dire the witness or any objection to Exhibit 557
(No response)
JUDGE CLI FTON: There is none. Exhibit 55 is
hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 55, was
received in evidence.)
JUDGE CLI FTON:  You may proceed, M. English.
DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q M. Conover, before |I do additional direct
exam nation, if you please, read the first five pages
of your statenent.

A Yes. The proprietary bul k tank handl er
problem The reason Proposals 11, 13 and 12 are
needed.

EXECUTI VE COURT REPORTERS, | NC.
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My testinony is on behalf of Dean Foods
Conmpany doi ng busi ness as Meadow Gold Dairies. The
intent of Meadow Gold's Proposal 11 and 13 or 12 is to
ensure that all pool handlers regul ated by Federal Mk
Order 135 pay at least the mininmumclass prices
prescri bed by the Oder for mlk received at their
pl ant and di sposed of as fluid mlk or fluid mlk
products.

Thank you, Garrett.

Uniformty anong handlers is required by
Section 608(c)(5)(a) of the Agricultural Mrketing
Agreenment Act (the AMA Act), which requires that prices
est abl i shed under a m |k order nust be uniformto al
handl ers, except for specific and limted exceptions
that are not applicable here.

It has | ong been recogni zed by the Depart nent
that uniformty is nmeaningful only if it applies to al
the mlk received at the plant. As the 65-year history
of mlk regulation in this country shows, if there is a
crack in the systemand the economc incentive for it
to do so, mlk will soon find its way through that
crack. This proposal is ained at repairing one such
crack.

A regul ated handl er operating a pool plant in
this market may receive mlk froma proprietary bul k

EXECUTI VE COURT REPORTERS, | NC.
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tank handl er and not be required to pay the m ni num
Order prices for such mlk. This creates an untenabl e
situati on anong conpeting handl ers.

Certainly a major cornerstone of the MIKk
Order Program one that has allowed it to wthstand
attacks frommany quarters is a principle that the
m nimum prices are uniformto all parties. Wthout
that requirement, the program would not have endured.

The provisions of Oder 135 allow a person
who operates a plant that produces mlk products, C ass
2, 3 and 4, and operates a truck that picks up the mlKk
of producers to be a regulated handler and to
participate in the pool under certain circunstances,
such a person is a proprietary bulk tank handl er and as
such is accountable to the pool for producer mlk
delivered in his truck to a pool plant or to a non-pool
pl ant, including his own.

In order to qualify the mlk going to the
non- pool plant for pool participation, a small portion
of the mlk nust be delivered to a pool distributing
plant. On this Order, the PBT handlers are Cass 3
pl ant s.

Wen Class 3 is eligible for a pool draw, it
is equivalent to the producer price differential.

Thus, on the mlk delivered to the non-pool plant and

EXECUTI VE COURT REPORTERS, | NC.
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processed into mlk products, the PBT handler wll
generally receive a pool draw equal to the PBD. For
2000 and 2001, that value averaged a $1.45 and 90 cents
per hundredwei ght, respectively. Exhibit -- | don't
have that number on m ne.

Q Exhi bit 6.

A Exhi bit 6, Table 5, of the Market
Adm nistrator's conpilation of statistical material,
Federal M1k Marketing Order Nunber 135, Western
Mar keting Area, April 2002.

This pool draw is the PBT handler's incentive
to ship to a pool distributing plant to qualify mlk
for pooling. The pool draw is noney available to the
PBT handler to procure a supply of mlk in conpetition
wi th other handlers that nust pay at |east the blend
price.

In order to obtain this benefit, the PBT
handl er needs a pool distributing plant to serve as an
outlet for a small portion of its mlk. Since the pool
plant is providing a service of sorts to the PBT
handl er by electing to take that m |k, the pool
di stributing plant has bargai ning power in the
determ nation of the price. 1t is not uncommon for
pool distributing plants to charge for this service.
| ndeed, this happens in other markets and even in

EXECUTI VE COURT REPORTERS, | NC.
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transactions invol ving cooperatives on this O der.

However, in other markets or transactions
i nvol ving cooperatives on this Oder, there are
regul atory and econom c -- or econom c constraints on
the ability of the pool distributing plant to negotiate
a price that is lower than the classified price. For
exanpl e, when cooperatives sell raw mlk to a handl er
for their account, that mlk is treated as producer
mlk received at the plant and nust be accounted for by
the plant as such.

Al so, when a supply plant sells raw mlKk,
whet her by diversion or transfer, even though the
supply plant is the receiving handl er, the higher
shi ppi ng percentages associated with the supply plants
make it uneconom cal for supply plants to agree to
| oner their class prices.

Q Stop for a second, M. Conover.
A Yes.

MR. ENGLI SH.  Your Honor, it occurs to ne
t hat because he didn't have the Exhibit 6 nunber
earlier, that he has a slightly earlier draft and a
coupl e nodest changes are going to follow. So, if |
m ght approach the wi tness and give himny copy of the
Exhi bit 55, so that we won't have the situation where
he wi Il be having nunbers m ssing and -- and one nunber

EXECUTI VE COURT REPORTERS, | NC.
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changed as a result of sone testinony in the hearing.

So, if I could stop there and hand -- he does
not have what is in essence Exhibit 55.

JUDGE CLIFTON: Al right. Yes, you may
approach the witness, and while we're stopped, | want
to ask you a question.

Wth regard to the paragraphs in the mddle
of Page 2, M. Conover's reading of the paragraph was
slightly different fromwhat is witten, and | don't
know whet her that's just because the wordi ng was
changed in the exhibit you have or whether -- and the
-- and the question is whether -- no. I'msorry. It
-- it's the -- it's the paragraph that begins with
"I ndeed, this happens in other markets". |'mreading
fromthe exhibit, "and coul d even happen in other
transactions invol ving cooperatives on this O der.

That's what | have. Now, what M. Conover
testified is that it -- that it does happen and coul d
happen.

MR. ENGLI SH Wiy don't we start with the
par agr aph -- again, Your Honor, --

JUDGE CLIFTON: Al right.

MR. ENGLISH -- the correct version.

MR. CONOVER  Starting with the paragraph,
"I ndeed, "?

EXECUTI VE COURT REPORTERS, | NC.
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JUDGE CLI FTON: Yes, please.

MR. HOLLON: And I'msorry for this, Your
Honor .

JUDGE CLI FTON:  No, no problemat all.

MR. WLLIAMS: Indeed, this happens in other
mar ket s and coul d even happen in other transactions
i nvol ving cooperatives on this Order. However, in
ot her markets or transactions invol ving cooperatives on
this Order, there are regul atory and/ or economnic
constraints on the ability of the pool distributing
plants to negotiate a price that is |lower than the
classified price.

For exanpl e, when cooperatives sell raw mlk
to the handler for their account, that mlk is treated
as producer mlk at the receiving plant and nust be
accounted for by the plant as such. Also, when a
supply plant sells raw m |k, whether by diversion or
transfer, even though the supply plant is the receiving
handl er, the higher shipping percentages associ ated
with supply plants nmake it uneconom cal for the supply
plant to agree to |ower the class prices.

In this market, however, --

JUDGE CLI FTON: Let ne make sure | have what
you just said on that |ast phrase. Wuld you read that
| ast |ine?

EXECUTI VE COURT REPORTERS, | NC.
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MR. CONOVER  Uneconom cal for the supply
plant to agree to |ower than class prices.

JUDGE CLI FTON: Thank you.

MR. ENGLI SH: Thank you, Your Honor.

MR. CONOVER: That was ny ineptitude in
readi ng. Not hing el se.

In this market, however, where the truck
operator is defined as a handl er and the shi pping
percentage is very low, the situation is different.
Here is an illustrative sanple -- exanple of the
econom c incentive that entices PBT handlers to accept
mlk -- to accept less than the class price on sales to
pool distributing plants.

BY MR ENGLI SH:

Q Do you nean the Class 1 price?
A To accept less than the Cass 1 price on
sal es to pool distributing plants.

| f the pool draw is, say, $1, PBT handlers
have a rational economc incentive to share up to 99
cents and to get the benefit of one cent because they
end up with one cent nore per hundredwei ght than they
woul d have w thout the cooperation of the pool
di stributing plant.

Thus, w thout the requirenment of m ninmm
prices and agreenent to share in the benefits of the
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pool draw can result in prices that will be | ess than
Order mninmuns. Such transactions provide pool
di stributing plants involved in such transactions with
a significant conpetitive advantage over other pool
di stributing plants.

The benefit to the pool distributing plant
could be quite large. |In fact, pool plants would have
the incentive to share in the benefits of the pool
draw. As discussed above, the average Order 135 pool
draw for cheese plants was a $1.45 and 90 cents during
2000 and 2001, respectively.

Using the data for April 2001, from Exhibit
10, Table 1, of statistical material prepared at the
request of Charles M English, Jr., April 2002, as an
exanpl e, and assum ng hypothetically that the three PBT
handl ers for that nonth each represented one-third of
t he vol une pool and that each shipped an equal vol une
to Class 1 distributing plants, then each PBT pool ed
28,000 -- 28,841,576 pounds and each Cass 1
di stributing plant received 1,523,200 pounds.

We conclude that only a m ni nrum anount of
Class 1 mlk is processed at the Class 1 distributing
plants that are known as juggers. The PPD for Apri
2001 was a $1.35 on the non-Class 1 volune -- dass 3.
So that, the pool draw for each PBT in this
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hypot heti cal woul d be $368,798. That is, a $1.35 tines
273, 318 hundr edwei ght .

| f the PBT handl ers shared only 24,371 or 6.6
percent of the draw, of this PPT with the Cass 1
di stributing plant, the benefit to the Cass 1
di stributing plant woul d be equal to the $1.60 Cass 1
differential on this mlKk.

Q Stop for a second, M. Conover.

A Yes.

Q Alittle earlier in that paragraph, in the
parenthetical, | may have m sheard, but did you nean to
say, we conclude that only a m ni mum anount of non-
Class 1 mlk is processed at Class 1 distributing
pl ant s?

A | surely neant that.

Q Thank you.

JUDGE CLI FTON: Let nme also just clarify one
ot her point while we're stopped. Al right. | think -
-1 think it's clear right in the paragraph. | just
wanted to be sure | knew which statistical material you
were referring to, but that is what M. English asked
t he Market Administrator to --

MR. ENGLI SH: That was Exhibit 10. Yes, Your
Honor .

JUDGE CLI FTON: Okay. Very good. All right.
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Thank you, M. Conover.

MR. CONOVER: Thank you.

Specific proposals to address the PBT handl er
problem Wthout specific |language in the Oder to
require mni mum Order paynents by specific handlers
recei ving or handling producer mlk from PBT handl ers,
the Admi nistrator has taken the position that it wll
not enforce Order prices.

The purpose of Proposals Nunber 11 and 13 or
12 is to provide the Market Adm nistrator wi th |anguage
that will nake clear his obligation to ensure that
m ni mum prices are being paid by pool distributing
pl ants participating in these transactions.

The | anguage set forth in Proposal Nunmber 11
provides that the mlk delivered by a PBT handler to a
pool plant will be producer mlk at the pool plant. As
such, the pool plant operator will be fully accountable
to the pool for the value of the mlk and for paying
t he producers whose m |k was delivered to the pool
pl ant .

The pool plant operator would be responsible
for paying the producers the Order price but could for
t he conveni ence of a single paynent to each producer
hand the val ue over to the PBT handler for distribution
to the producers.
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The order of the proposals in the Notice
needs explanation. Proposals 11 and 13 shoul d be
vi ewed together. Together, they nake clear that the
pool distributing plant operator is responsible for
payi ng the producers and accounting to the pool for the
m ni mum pri ces.

Under this |anguage, the Market Adm nistrator
has authority to verify the paynents to the producer
settl enent fund and to producers as he has on all other
transacti ons between handl ers and producers.

Proposal 12 is offered as an alternative and
woul d not change the current flow of funds but would
speci fy that the pool plant is obligated to pay the PBT
handl er at least the Order prices. Statutory authority
for such a provision in the Order to enforce m ni mum
prices for raw mlk can be found in Section
608(c) (5)(c) and 608(c)(7)(d) of the Agricultural
Mar ket i ng Agreement Act.

| ndeed, Section 608(c)(7)(d) permts the
Secretary to add terns in nmarketing orders that are
incidental to and not inconsistent with the terns and
conditions specified in Subsection 527 of this section.

JUDGE CLI FTON: Excuse nme. |Is that 5 to 7?

MR. CONOVER 527 of this section and
necessary to effectuate the other provisions of such
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O der.

Wth a gap in the uniformapplication of the
Order prices, as | have suggested, such a provisionis
"necessary to effectuate the other terns of the Order,
incidental to" and certainly "not inconsistent with"
exi sting Order provisions or the intent of the
Agricul tural Marketing Agreenent Act.

Mor eover, the AMA Act expressly authorizes
the Secretary to provide a nmethod for making
adjustnents in paynents anong handl ers to ensure that
handl ers are paying the full mninmumprice for their
m | k purchases.

Section 608(c)(5) authorizes the Secretary to
provi de a nmethod for making adjustnents in paynments as
anong handl ers, including producers who are al so
handl ers, to the end that the total suns paid by each
handl er shall equal the value of m |k purchased by him
at the prices fixed in accordance wi th Paragraph A of
this subsection

| think some comment on Proposal 5 would be
appropriate since adoption of it would elimnate any
pur pose for our Proposals 11, 12 and 13. The provision
for a PBT handler was introduced into the predecessor
Sout hwest ern | daho/ Eastern Oregon Order at its
i nception over 20 years ago. The justification given
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in the decision was the absence of traditional supply
plants in the marketing area and the desire to avoid
i nposi ng the cost of upgrading to G ade A facilities on
exi sting manufacturing plants.

The rul emaki ng deci sion inplenenting the
provi sions suggested that the PBT handl er concept was
expected to facilitate the pooling of necessary market
reserves in the absence of supply plants. Since the
current Order has manufacturing plants that are now
capabl e of serving as supply plants, and since USDA has
i npl ement ed di version provisions to accommpdat e the
handl i ng of market reserves fromsupply plants, it is
not a big step to conclude that the PBT handl er
provision is no | onger necessary.

As a result of the 1981 decision, the
Department has effectively granted manufacturing plants
in the Western Order privileges and benefits simlar to
and with respect to shipping percentages better than
that of a 9(c) handler w thout the correspondi ng
obligation to collect the mninmumclassified price.

It is not surprising, therefore, that
notw t hst andi ng the exi stence now of a supply plant
provision that permts diversion as qualifying
shi pnents, that no manufacturing plant has chosen to
use that option.
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Therefore, while we have advocated the renedy
proposed in Proposals 11 and 13 or 12, Meadow ol d
woul d not object to Proposal 5 if the Departnent in its
wi sdom determ nes that the problemw th Meadow Gold is
-- with which Meadow Gold is concerned can best be
remedi ed by renovi ng the outdated and unnecessary PBT
handl er provision all together.

BY MR ENGLI SH:

Q That woul d be where we stop, right?
A Yes.

MR. ENGLI SH And the rest of the testinony
will -- will cone in as part of your exhibit, and again
we're just not trying to bel abor the record on that
i ssue, especially since it appears that no one is
really contesting that issue.

On the other hand, that's -- this is the
posi tion of Dean Foods Conpany.

JUDGE CLI FTON:  Thank you, M. English.

BY MR ENGLI SH:

Q M. Conover, let me talk to that |ast point
for a nonent with regard to Proposal Nunber 5.

It is not the intent of Meadow Gold to inpact
the ability of danbia and Jerone to pool on this
market, is that correct?

A | think the intent of Meadow Gold is
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expressed in our Proposal 11 and 13 and that doesn't
i mpinge in any way on the amount of mlk they pool. It
only requires the payment of the mninmum prices on that
-- that it received at the pool distributing plant.

Q And if the Secretary in her wisdomwere to
adopt Proposals 11 and 13 with respect to treating the
m |k as producer mlk at the pool distributing plant,
if the Secretary needs sone technical changes in order
to ensure that for responsi bl e handl er purposes for
pooling, it nonetheless is pooled for Jerone and
@ anbia, you woul d have no objections to those kinds of
t echni cal changes?

A No, | would not.

Q In your testinony, you noted that w thout the
requi renment of mninmumprices, an agreenent share of
t he benefits of the pool draw can result in prices that
will be less than Order m ninmuns and then you di scussed
how t hat happens.

When you cane to this hearing, other than
what your -- your client Meadow Gold had told you, this

was | argely theoretical and hypothetical, correct?

A Yes, it waas.

Q You' ve sat through this hearing?

A | have.

Q Have you now concluded that it's -- that --
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that the testinony you' ve given and -- and this
hypot heti cal theoretical agreenent is sonething nore
t han hypot hetical and theoretical ?

A Well, the testinony that | heard confirns
what | -- | thought was the case before | cane here.

Q And that is to say?

A That's to say that those distributing --
distributing plants receiving mlk fromthe PBT
handl ers are not paying the m nimum cl ass pri ces.

Q | f Proposals 11 and 13 or 12 are adopted,
what is your view as to the renedy that the Market
Adm ni strator and/or the Secretary would have if in the
future the Market Adm nistrator determ ned that
nonet hel ess a pool distributing plant purchasing froma
proprietary bul k tank handl er receiving mlk and
responsi bl e for the paynent to the producers was not
maki ng m ni num paynent s?

A Well, the remedy woul d be exactly the sane as
it is to the Departnent or the Market Adm nistrator on
all of the cases where handlers do not conply with the
Order, by failing to pay the -- the producer settl enent
fund or pay -- failure to pay the producers the m ni num
prices.

The Act sets forth the authority for the
Departnment to bring enforcenent actions in the courts,
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and they -- they have been down that road, as | have
personal ly, many times. So, there's plenty authority
to enforce paynment of the m ni num pri ces.

Q And if applicable charges for effectively
interest in the formof an underpaynent charge?

A That also is applicable. |[If they fail to pay
it ontinme, there are additional charges inposed on the
anmount s due.

Q And you are not suggesting in any way that
t he Market Adm nistrator should, if such discover that
t here are m ni nrum paynents not bei ng made by pool
distributing plants receiving mlk fromproprietary
bul k tank handl ers, that the pool status of proprietary
bul k tank handl ers woul d be adversely affected in any
way ?

A "' mnot suggesting that, and | think -- |
don't think ever in ny experience that's ever happen
where they said you' re no | onger a pool plant because
you didn't neet the m ninum paynent requirenents.

Q Wth respect to injury in the marketpl ace
presently, is the injury to Cass 1 handlers |ike
Meadow Gol d the | oss of business or the requirenent of
nmeeting prices or both?

A It's both. There's no question about that.

Q Are proprietary bulk tank handlers simlar to
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supply plants in Order 30 as was testified to two days
ago?

A Well, they serve a different function in
Order 30 than the plants out here, and as | heard | ate
| ast night in proposed testinony, | agreed with the
testinony, that the reason for the supply plants in the
Chi cago area was and probably still is that they're
nmoving mlk 200 mles rather than the 30 or 40 fromthe
production area to the plants, rather than the 30 to 40
that it's noved in the |Idaho area.

In addition to that, the farners in Wsconsin
are nmuch smal |l er operations, and they use snaller
trucks to pick up the mlk at the farm Those trucks
are not efficient to nake the |Iong haul into Chicago.
So, they have to assenble it so it can be put into
| arger trucks for that haul and that, as | understood
it -- understand the situation in Southern |daho and
the testinmony | heard here, the farnmers are quite |arge
and they do use the trucks quite capable of picking up
the mlk at the farmand noving it to the plants.

Q In your testinony, you referenced in the
hypot hetical the idea that a distributing plant would
receive 1,523,200 pounds. Wen that terms -- when you
say receive, do you nean received and processed in
Class 1 pounds, correct?
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A Yes.

Q Okay. Would Proposals 11 and 13 regul ate
paynents between handl ers?

A They will not. There will be no paynent
bet ween handl ers, the same as between the plant that
gets the mlk directly fromthe farm and the producers.

Q Now, your testinony, though, you said as a
matter of conveni ence for single paynent, it could be
set up that the pool distributing plant hands the noney
over to the pool -- the proprietary bul k tank handl er
and the proprietary bul k tank handl er nmakes the paynent
to the producer, correct?

A Correct. As far as | know, the Departnent
has never said to a handler you can't have an agent
di stribute the noney to producers. That doesn't
relieve the handler of any responsibility. |If the
noney doesn't get to the producers, |'msure the
Departnment woul d be novi ng agai nst the receiving
handl er and not the PBT.

Q And that would be your intent?

A That's ny intent.

Q And -- and you're saying therefore that the
proprietary bul k tank handl er woul d no | onger be
responsi bl e for the paynent on that volune of mlk
received at the pool distributing plant, correct?
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A That is right.

Q So, you're not speaking of a double
obl i gation?

A There's no -- no.

Q kay.

A On the portion that's diverted to the non-
pool plant, the PBT woul d be responsi ble on paying that
-- paying for that.

Q You heard the dairy farmer witness -- |I'm
trying to think now what day it was -- earlier in the
hearing testify that he benefitted with respect to the
pool from additional Fal conhurst route disposition?

A Yes, | heard that.

Q Wul d that be because the nore route
di sposi tion Fal conhurst has, the nore the producer's
m |k can then be pool ed under the Order?

A Yes, that's what | took it to nean.

Q Does an increase in Fal conhurst sales al so
benefit the proprietary bulk tank handler in attracting
m | k?

A Well, | think nmy testinony goes to that, that
the pool drawis -- is -- is the incentive and nore
m |k that the Fal conhurst could distribute, then the
nore mlk he could qualify.

Q So, does it follow then that the --
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A Before going to the non-pool plant.

Q |"'msorry. Does it follow then that the
proprietary bul k tank handl er has an even greater
incentive to share nore of the pool draw or the
econom ¢ benefit fromthe pool draw with Fal conhurst?

A That's certainly possible.

Q On a slightly different issue, not addressed
by your testinmony, would it be fair to say that Meadow
Gol d Dairies supports the concept of transportation and
assenbly credits but is not prepared to take a position
at this time on these particular proposals until we've
had an opportunity to -- to review themfurther?

A That' s nmy under st andi ng.

MR. ENGLI SH: Thank you, M. Conover. | am -
- that concludes ny direct exam nation. Cbviously I
reserve redirect, but the witness is now avail able for
Cross exam nati on.

Thank you very nmuch, Your Honor.

JUDGE CLI FTON:  Thank you, M. English.

MR. ENGLI SH: Thank you, M. Conover.

JUDGE CLI FTON: Who would like to begin cross
exam nation of M. Conover? M. Vetne?

CROSS EXAM NATI ON
BY MR VETNE:
Q M. Conover, the policy issue concerning
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whi ch you expressed concern is that sone handl ers that
bottle Class 1 mlk are able to have a raw m |k price
that is different fromother handlers that bottle C ass
1 mlk. AmIl right?

A Raw m | k price on producer mlk that is
pool ed under the Order, yes.

Q And that is because in the street, sonebody
with a lower raw m |k price can upset conpetitive
equity intended by uniformCass 1 price, is that
correct?

A | think so, yes.

Q And to that extent, it's no different from
ot her than perhaps by degree, from producer handlers or
exenpt plants not having to account for the Cass 1
price, correct?

A | want to el aborate a little bit on that
ot her answer. Conpetitive equity neant by the uniform
price doesn't deal with the price on the street. It
deals with the price that the handl er receiving the
m | k must pay.

Q | understand. Your testinony was that the
price the handler nust pay is translated on the street
in ternms of |oss of business and having to | ower prices
for which bottled mlk is offered. That -- that was
your testinony?
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A Yes, if the handler has a | ower product -- is
able to buy less than mnimumprice and that is
translated into the street price.

Q And -- and that's --

A The testinony | heard here indicates that is
happeni ng.

Q kay. And -- and that's what | was
addressing. For purposes of that inpact, it's no --
it's no different whether the mlk cones froma
producer handl er, an exenpt plant or sonebody that buys
from anot her handl er and gi ves a di scount?

A There is a possibility that mlk fromthose
exenpt plants would be out there on the street in
conpetition, yes.

Q Havi ng the sane inpact?

A l"msorry. | didn't hear that.

Q And having the sane inpact that you' ve
descri bed?

A If it were priced at |ower prices, which

heard no testinony in this hearing that that was

happeni ng, --
Q Ri ght .
A -- then it could have the sane inpact. But

there are constraints there. There are three or four
di fferent kinds of exenpt plants. There's a plant
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operated by a college, and | doubt if they'd be out
there on the street selling at |Iess than class prices.
There's plants operated for charitable institutions,
and | would say the sane thing about those.

| believe the prisons are exenpt, and | don't
think they're selling mlk out on the streets --

Q kay.

A -- at lower prices. There are the 150, 000-
pound limts in this market. You're exenpt if you're
bel ow that and that plant could, if they weren't very
smart, be out there on the street under selling, but
there is a cap on that because the mnute they break --
go over the 150, they' ve lost their exenption on
everything. So, that's the other kind and then
producer distributors and producer distributors have
been a problem and |'ve testified many tines in
heari ngs about producer distributors doing just what
you' re tal ki ng about.

| didn't hear that nentioned here in this
market. | didn't hear anybody conplaining that it was
happening. 1In looking at the -- the exhibits, | don't
-- | didn't see any listed -- producer handlers |isted
for the Idaho area. Now, | did hear there was one up
there in certain periods, but that has not been a
problem at |east Meadow Gold has not indicated to ne
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that there was a problemin conmpeting with producer
di stributors.

Q kay. Are you aware that there are sone
| arge producer distributors in markets to the inmedi ate
west and i nmedi ate south of the Western Order?

A Yes, | am

Q Are you aware that there's a producer
distributor in the Arizona/lLas Vegas Market that
markets in excess of 12 mllion pounds per nonth?

A | have no idea the volune. | know there's a
| ar ge producer distributor down there.

Q kay. Are you aware that there's a | arge
distributor in the market to the i medi ate south of the
Ari zonal/ Las Vegas Market, producer handler, -- producer
handl er, producer distributor. |[Is that synonynous in
your head?

A Yes.

Q kay. Are you aware that there's a producer
handl er in the Arizonal/lLas Vegas Market, whatever its
si ze, that has caused considerable problemin the
street of the same kind that you' ve descri bed?

A John, | -- I"mnot surprised to hear that,
and | just haven't been involved in that market in the
| ast year or so to know that it's happened.

Q kay.
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A But that wouldn't surprise nme. But it's not
happening, at least | haven't heard of it being a
problemin the |Idaho area.

Q Wuld it be correct to say that distributing
plants by virtue of their ability to allowmlk to
associate wth the market have substantial negotiating
power when it cones to its suppliers?

A | think that was the indication in ny
testinmony. |If they're providing a service to soneone,
"1l put service in quotation marks, by pooling that
m |k, then that gives them sone negotiating power, |
t hi nk.

Q Correct. And you did refer to that as not
uncommon for pool distributing plants to charge for
t hat service?

A It happens in -- in other markets, | know.

Q It happens very frequently in the Oder 30
area, doesn't it?

A | heard testinony at the hearing up there
that it was happeni ng.

Q kay. And are you aware that Dean Foods does

that fairly commonly in that market?

A | am not aware of that.
Q kay.
A | don't deny it, | just amnot aware of it.
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Q Okay. The calculation that you've given us
on Page 3 near the bottom of the page, $24, 000, --

A Yes.

Q -- represents a little under a dine per
hundredwei ght. How -- howis that different than the
di me per hundredwei ght that the Valley MIk Producers
pay for the privilege of pooling that was descri bed?
You heard that testinony --

A Yes.

Q -- by Rod Carlson, and the Valley MIk
Producers accepted a dine or |ess than what they would
ot herwi se get for the privilege of having the mlk
pool ed.

How conceptual ly is what you' ve descri bed
here different fromthe dinme that Valley M|k Producers
pays?

A Who are they paying the dine to?

Q They're paying the dinme to the people that
pool their mlK.

A Is that a cooperative?

Q And in that case, it's DFA, yes.

A | f that cooperative is selling mlk at |ess
than the Order prices, then there are sanctions
i nposabl e at | east under the Act.

Q kay.
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A If that 10 cents brings the sale price of
mlk they sell below the class prices, then the renedy
is there.

Q You nean that because DFA as a cooperative is
treated as a single large producer when it delivers its
mlk or any mlk it handles to -- to Meadow CGol d,
Meadow CGol d at | east has to pay DFA the Class 1 price?

A The m ni num prices, yes.

Q Okay. So, it doesn't matter what happens
after that?

A That's a -- it's not a statutory mandate, but
there are sanctions inposed if they fail to neet that.

Q Okay. And your objective here in effect is
to treat it both -- the producer mlk supply, the bulk
tank handler, in nuch the sane way as a 9(c)
cooperative mlk supply delivered to a distributing
pl ant, correct?

A That's what our proposal does, yes.

Q To treat that whol e supply as a producer when
it hits the distributing plant?

A The supply that goes to the distributing
pl ant, yes.

Q Okay. But unlike the 9(c) handl er that
accommodat es such a supply, do you see any way in which
t he producers delivering to -- to that plant m ght
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agree to conpensate anybody for the privilege of being
pooled in the sane way that the River Valley Producers
conpensat e sonebody for the privilege of being pool ed?

A Are you asking ne to conme up with a way that
you could get around the Order? |Is that what you're
sayi ng?

Q No. I'masking you if there is a way in
whi ch the producers that are pool ed through d anbia or
Davi sco or Fal conhurst, if there is a way under the
system and you're the expert, that those producers are
permtted to pay soneone for the privilege of being
pooled in the sane way that River Valley pays soneone
for the privilege of being pool ed?

A If -- if it resulted in paynents by the pool
distributing plant at | ess than the Order mninuns, |
think there'd be a renedy.

Q Ckay. But the renedy is that enforcenent
action woul d be taken so that it couldn't be done?

A | would think so.

Q Okay. So, River Valley or DFA after delivery
can reblend to individual farmers in effect to
conpensate for the service but a bulk tank handl er --
handl er's producer supply, that m |k cannot be
rebl ended in the same way?

A There's a distinction, and there are
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privileges offered to cooperatives under the statute,
yes.

Q Okay. You've referred to in the mddle of
Page 3 to $1.45 and a $1.90 as the --
A No, | don't think a $1.90.

Q Par don?

A Did | say a $1.907?

Q No. A $1.45 and -- and 90 cents.

A Ckay.

Q As the pool draw for cheese plants. |In fact,

the $1.45 and the 90 cents is the producer price

differential that all producers get, subject to --

A Yes.

Q -- location adjustnent?

A Yes.

Q It is not necessarily the draw because the

draw depends on your Class 1, Cass 2, Cass 3 and
Class 4 utilization, correct?

A Approxi mated. It isn't exactly.

Q It's a different -- the PPDis a different

ani mal than the draw, correct?

A The dol |l ar anpbunts are very cl ose.

Q They' re cl ose because of arithnmetic --

A Yeah.

Q -- and utilization of the plants, but it's
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not the same thing?

A | can see a slight difference.

Q And that's because any Class 1, the draw is
| ess?

A No, no, no. The drawis on. The net draw
m ght be because you pay in on a C ass 1.

Q The handler's mlk supply, the draw on the
mlk supply is less than the PPD?

A But on the m |k going to the non-pool plant,
it's all draw, | believe.

Q kay. If you isolate that portion --

A Yeah. That's what | was directing ny
testinony to.

Q You used the term"juggers". Isn't that a
termthat's al so used sonetines to refer to producer
handl ers?

A In some markets, yes.

Q You're referring to juggers as a very small -

A | adopted that termfromthe Meadow Gol d
testinony yesterday really.
Q Yest erday, Meadow Gold, | think, referred to
j obbers.
JUDGE CLI FTON: And al so juggers, M. Vetne,
when he was tal king about the plastic gallon m |k being
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sold largely in conveni ence stores.
MR VETNE: Ckay.
JUDGE CLI FTON: He tal ked about the people
who provide that jug as juggers.
MR VETNE: Al right.
BY MR VETNE:

Q So, your -- you're using it only in that
sense, sonebody that sells mlk only in jugs?

A Yes.

Q Okay. You indicate that you don't intend to
i mpact the ability to pool. Under the current bulk
tank unit provision, a bulk tank handl er nmay pool a
mlk supply that is less than its entire mlk supply,
correct?

A Yes.

Q kay. And under the supply plant
alternatives, a supply plant nmust qualify on the basis
of all receipts, not just a designated unit of
producer s?

A Yes.

Q Can you envision that there would be
difficulty pooling an entire mlk supply to a conpany
I i ke Davisco or d anbia, based on the testinony you
heard yesterday that there just isn't pooling capacity
for their entire mlk supply?
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A | f you used your entire non-pool plant --

Q Yes.

A -- as the supply plant, you would have that
[imtation.

Q They couldn't qualify on the basis of their
existing market for Class 1 mlk, correct?

A |"mnot sure | heard that.

Q The question is, they could not qualify their
entire mlk supply on the basis of their existing
market for Class 1 mlk if all -- if all receipts at
t hose manufacturing plants --

A | believe that to be the case. | -- 1 -- |
don't know exactly how | arge their operation is there
but that, | believe, would be the case.

Q kay. And finally, with respect to your
anal ogies to the -- the Order 30 area and the assenbly
function of supply plants, you said farns there are
smal l er and sonetinmes mlk is assenbled, that's
sonet hing that's happening less nowthan it did 10
years ago and |l ess 10 years ago than it did 30 years
ago, correct?

A | think that supply plants in many markets
are di nosaurs.

Q Vell, is -- is it not the case that even in
Order 30, nost mlk noves the sane way as it does for
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bul k tank handlers in this market that the pooling
handl er noves it directly fromthe farmto the
di stributing plants?

A There's a shift in that direction. Yes, it's
happeni ng.

Q And in fact, it's the far, far majority of
the mlk in Oder 30 that noves that way?

A Yes.

MR. VETNE: Ckay. That's all | have. Thank
you.

JUDGE CLI FTON: Thank you, M. Vetne.

Yes? M. Marshall?

MR. MARSHALL: Your Honor, to -- in order to
facilitate the hearing, | would sinply ask that | be
allowed to call M. Conover back to the stand, if I
find out when we're off line that he can be hel pful.

MR. STEVENS: Don't you want to take a chance
now?

MR. MARSHALL: 1'Il be glad to. 1'd be glad
to. 1'd be glad to.

MR. STEVENS: Just ki ddi ng.

JUDGE CLI FTON: So, you don't want to cross
exam ne him you want to --

MR. MARSHALL: | may -- | may wish to do so.

JUDGE CLI FTON: Onh, but --
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MR. MARSHALL: | was thinking we could
expedite the hearing if | could talk to himduring a
break, and I'm m ndful of the fact that M. MBride has
a substantial anmpbunt of testinony and that many people
would Iike to | eave here this afternoon.

JUDGE CLIFTON: Al right.

MR. BESHORE: | agree.

JUDGE CLI FTON: Everybody says that's fine.

kay
MR. MARSHALL: Thank you.
JUDGE CLI FTON:  You're wel cone.
Further cross exam nation? M. Beshore?
MR. BESHORE: Yes. Thank you.
CROSS EXAM NATI ON

BY MR BESHORE:

Q | have just one question, Carl. |Is there

anything in the Agricultural Marketing Agreenent Act

whi ch requires the Secretary in mlk -- in pronul gating
m |k marketing orders to devise themin a way which

wi |l accommodate and pool all G ade A m |k produced
anywher e?

MR. VETNE: Your Honor, | object for two
reasons. One, it calls for a legal conclusion, and |
guess | shouldn't nmake that objection, but | do. But
secondly, -- but secondly, it goes well beyond -- well
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beyond the scope of the direct testinony of this
witness and in fact seeks to adopt this witness for a
purpose -- for the purpose of being a witness on
proposals that this witness has not addressed and on
proposal s which have, | think, closed. So, that's --

JUDGE CLI FTON: Not hi ng got cl osed here.

MR. VETNE: (Ckay. For -- on a subject -- on
a subject that waas addressed at length, and | see that
the -- the -- there's about 80 percent of the people
that were here addressing those subjects have left.
So, that's -- that's ny objection. It's -- it --

JUDGE CLI FTON: Thank you. Objection noted
and overrul ed.

M. Conover, do you renmenber the question?

MR. CONOVER | believe so.

JUDGE CLIFTON: Al right. You may answer.

MR. CONOVER:  There's nothing in the Act --
no. Ask ne the question again. | want -- | want to be
sure.

MR BESHORE: Ckay.

BY MR BESHORE:

Q | s there anything drawi ng from your know edge
and experience of nore than a half century in Federal
M|k Marketing Order regulations, is there anything
that requires the Secretary to devise/pronul gate orders
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in a manner to necessarily accommpdate all the G ade A
mlk in the pool that anyone would want to pool
anywher e?

A There certainly is nothing in the statute
that requires that, and as Orders have evol ved over the
65 years, an entirely different approach has been
followed. Now, there are -- the California system
requires that any mlk pooled -- received at a plant in
California is pooled and the AVA Act doesn't even
aut horize that as far as | know.

Q Okay. California systemis a different

system
A D fferent system --
Q If you're in the state --
A -- in that respect, yes.
Q In that respect. |If you're in the state,

you're in the pool, correct?

A That's right.

Q But the Federal Order systems a different
system

A No, no. Not if you're in the state. |If your

mlk is delivered to a plant in the state.

Q kay.
A Then you're in the pool.
Q in the pool.
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A But that is not in the AVA Act, to ny
know edge.

Q And the Marketing Oders, MIk Mrketing
Orders that have been pronul gated over the years,
pursuant to the AMA Act, have operated on a different
basi s of performance pooling in essence?

A Absol utely, yes.

MR. BESHORE: Thank you.

JUDGE CLI FTON: Thank you, M. Beshore.

Cross exam nation? M. Vetne?

MR. VETNE: |1've got to follow up.
CROSS EXAM NATI ON

BY MR VETNE:

Q Nevert hel ess, M. Conover, as a matter of
application of the authority contained in the
Agricul tural Marketing Agreenent Act, has not the
Secretary over the years adjusted definitions for
pl ants, producers, performance diversions in a way to
accomodat e additional G ade A mlk supplies, such as,
for exanple, the conversion of Gade Bmlk to Gade A
in the Upper M dwest?

A No question but what he has accommobdated the
i ncreasing supply of Gade A mlk and the pooling of
the increasing supply of Gade A mlk in the markets.

MR. VETNE: Thank you. Thank you.
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JUDGE CLI FTON: Any ot her cross exam nation
before | call for redirect? M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:

Q Thank you, M. Conover. Thank you for
appeari ng.

A My pl easure.

Q Regar di ng your experience and what you just
cal | ed pooling philosophy, you know that in California,
all mlk that arrives at a pool plant that's produced
in California is pool ed?

A To the best of ny know edge, that is so.

Q And in the Federal Order system it's
different in that the Act does not require us to pool
all mlk on the Federal Order, if we have an Order?

A It does not require the pooling of all mlk
received at the plants. There are plants that are
out si de t he pool .

Q And at the sane tinme, the Act does not
prevent the pooling of all mlk --

A O course.

Q -- wWithin -- within the context of the
Mar keting O der?

A No. There's -- there's no limtation, no.

Q And is it within your experience that the
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degree to which G ade A mlk supplies are pooled in
Orders have often been predicated on the desire of
producers and their willingness to share Cass 1
proceeds to the broadest extent possible or to the
limted degree necessary, depending on the prevailing
mar keting conditions of the Marketing O der?

A That's a pretty long question, but |I'd be
happy if you asked it again.

MR. TOSI: That's all | have. Thank you.
JUDGE CLI FTON: Thank you, M. Tosi.
Any ot her cross exam nation?
(No response)
JUDGE CLIFTON: M. English, redirect?
MR. ENGLI SH  Yes, thank you. | had
forgotten a few things. | apol ogi ze.
REDI RECT EXAM NATI ON
BY MR ENGLI SH:

Q M. Conover, these proposals were originally
subm tted or at |east Proposal 12 was originally
submtted in |late Septenber. Do you have any comrent
with respect to the emergency nature of this proceeding
as to Proposals 11 and 13 or 12?

A The probl emthose proposals address is an on-
going problem It's here every day and Meadow CGold is
coping with that situation, and we've been underway now
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for -- since Novenber, that's what, eight nonths or
seven nonths or sonmething |like that, and the quicker
the Departnent could handle it, the better.

| think it warrants inmediate attention. If
energency's the word, then that's it.

Q kay. And in fact, you know, a -- a
situation where there's a lack of uniformty and an
i npact on regul ated handlers in your years of
experience in the Market Order systemis a very
critical situation for the Federal Order systemto
endure, correct?

A | can't think of a nore critical problemthan
the lack of uniformty in the application of the prices
out there in the marketing area.

Q M. Vetne asked you sone questions about
ot her operations, producer handlers, producer
di stributors, and you di scussed a few things about
exenpt plants had a limt of a 150,000 pounds.

Do producer handl ers/producer distributors
have any |limts of that nature?

A Currently, in all -- 1 really amnot going to
-- there have been tines.

Q | don't nean --

A | know for a fact there have been tinmes when
they've had limts.
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Q | don't nean -- | don't nean size limts.
mean, do they have any kinds of constraints?

A Oh, constraints. Wll, they have the costs
of production as -- as their mninmum costs anyway.

Q And they're al so subject to regulatory
provisions in order to maintain the producer handl er
status, correct?

A Sure. Yes.

Q There was sone di scussion through exam nation
or through cross exam nation or fromthe handl ers
purchasing fromproprietary bul k tank handl ers
concerning the relative size of players in this
mar ket pl ace.

Have you reached any concl usi on about | daho
pool distributing plants and their sizes?

A | -- 1 don't think there are any |arge, what
| would call large distributing plants in |daho.
think the Class 1 use in ldaho is 20 mllion pounds a
nonth, and there are five or six plants up there. That
conmes out to four or five mllion, sonething in that
range, and I'mfamliar with a few plants in the
country that have twice that nmuch mlk in one plant of
the whole 20 mllion. That's a large plant. Those
plants are small plants.

Q M. -- 1 just want to clarify one thing
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because M. Vetne referred to your analogy to Order 30.
Is it fair to say that was M. Vetne's analogy to O der
30 and you were contrasting a little bit? So, you're
not adopting that anal ogy?

A | thought | elaborated on -- on his anal ogy a
little bit.

Q kay. And to the extent that M. Vetne asked
you questions about the inplications for a supply plant
down the road, if | were to tell you that Order 135 has
a provision known as a split plant provision, would
t hat perhaps nodify the answer to the hypothetical
guestion about how one m ght be able to pool mlk or
not and |leave mlk off?

A Well, as -- as | was fornulating ny answer to

John's question, that was going through ny mnd. Was

he expecting nme to tell himto -- to build a separate
facility for that, and | -- | avoided saying that, but
sure, that -- that eases the problem That's one way

of coping with that situation is a split plant.

MR. ENG.ISH | have no further questions. |
t hank you agai n.

JUDGE CLI FTON:  Thank you, M. English.

Any recross? M. Vetne?
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CROSS EXAM NATI ON
BY MR VETNE:
Q Just on that last question, Carl. Are you
aware of an interpretative opinion by the Market
Adm ni strator for the Northeast Area that does not

permt split plants to plants that do not receive G ade

B mlk?
A No, | amnot aware of it.
MR. VETNE: Thank you.
JUDGE CLI FTON: Any other recross? M. Tosi?
RECROSS EXAM NATI ON
BY MR TOSI:
Q Thank you again, M. Conover. | need to ask

a few nore questions about the regulatory inpact on
smal | busi nesses.

A Sur e.

Q To the extent that you've offered testinony
that would either -- that presented in Proposals 12 and
11 and 13 and that you would have no objection to the
elimnation of bulk tank handler -- the bulk tank
handl er provision, to the extent that those are --

t hese provi sions have provided certain pooling
opportunities or pooling flexibilities to snal

busi nesses and to the extent that these provisions have
al  oned business to continue for a very long tinme now,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1235
wi th other handlers, for exanple, the buyers of bul k
tank handler mlk, and I know we had M. Stoker
yesterday testify why he thought it needed to conti nue.
The trade-off between the inpact of perhaps
those entities going out of business or the |ack of
ability for people to pool mlk in a way that was to
their econom c advantage that's now damaged in sonme way
or left -- certainly left an inpact, what -- what
advice would you offer the Secretary in ternms of
rationalizing the adoption of any of these proposal s?
A Well, with regard to requiring m ni num O der
prices, | don't believe you can say you're inmune from
m ni mum Order prices because you fall under that snal
busi ness category. That's the one | -- | don't think
the Secretary could go draw that concl usion.

Now, on the other one, --

Q Size in this -- equity is nore inportant than
A That and the statutory requirenent.

Q kay.

A Now, on the other one, elimnation, if this

cl osed the door entirely to thempooling the mlk, the
elimnation of that provision, then you m ght have a
problem but it doesn't close the door. It -- it -- it
may nmeke it a little nore inconvenient for them but
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surely it doesn't close the door.

Q And to the extent that it may result in the
buyers -- the Cass 1 distributors who -- who end up
buying bulk tank mlk, to the extent that it may -- the
change in that regul ation alone could cause themto no

| onger be able to function as a business, --

A | believe -- | believe --

Q -- there's an inpact there?

A | believe M. Stoker -- | think that's who
testified. 1've forgotten. Soneone testified -- one

of themtestified that they didn't m nd paying the
class prices. They can live with that. That's what
t hey said.

Q And woul d you have any know edge that if one
of these proposals that would in effect transfer the
paynment responsibility fromthe bulk tank handler to
the Class 1 distributor, Iike M. Stoker and his
operation, whether or not they' d have the wherew t hal
to submt the reports to the Market Administrator to
have all the infrastructure necessary to keep the
records and run producer payroll and all those other
functions that, for exanple, larger Cass 1 handlers
that don't buy mlk fromthe bulk tank handl ers?

A |"ve been in a lot of plants, and |I've never
been in one that didn't have the facility to receive
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mlk froma few producers and keep the records on them
If he's in the ml|k business, that -- that -- | don't
see that's a probl em

MR. TOSI: Thank you. | appreciate it.

JUDGE CLIFTON: M. Tosi, were you wanting
M. Conover's advice also with regard to the other
proposals that would elimnate the status of bulk tank
handl er s?

MR TOSI: Well, Your Honor, | -- at |east
fromnyself being the representative for the Secretary,
| -- 1 think -- | think the record is pretty |Iong on
expl ai ning that conceptually, these -- these proposals
all aimto address issues that may be causing disorder
in the market and inequity anong standards in terns of
prices, and they're all offered as alternatives and
conceptually all deal with the sanme thene.

JUDGE CLIFTON:  Yes, and | -- and | think
what | heard M. Conover's response to cover was only
the three proposals on behalf of the client that he's
here representing.

MR TOSI: Correct. They also -- he also
testified that they have no objection to the support --
that if Proposal 5 were adopted, which calls for
elimnation of the bul k tank handl er provision, they
woul d not be opposed to it, and -- but they're -- but
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they're offering, as far as | understand, alternatives.
You know, if you don't go that far, here's sone other
t hings that maybe you could nodify those provisions
with that would restore equity anongst handlers and --
and therefore enhance what we're marketing in the
mar keti ng ar ea.

JUDGE CLI FTON: And you obtained all the
information you want fromthis witness with regard to
t hat proposal ?

MR TOSI: Wth regard to that. The thing
is, is that these would be -- these are significant
changes to those provisions. They wll have an inpact.
That's sonething that we need -- that we have to
address, and | wanted to get as nuch information on the
record fromexpert people on what the probable
regul atory inpact would be if such things were adopted.

JUDGE CLI FTON:  And you don't need any nore
information fromM. Conover with regard to the
Proposal Nunber 57

MR. TOSI: No, | do not.

JUDGE CLIFTON: Al right. Al right. Any
ot her cross exam nation? Recross? Redirect?

FURTHER REDI RECT EXAM NATI ON

BY MR ENGLI SH:

Q Wth respect to the -- any inplications for
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paperwork for the pool distributing plant receiving
mlk froma proprietary bulk tank handler, is it
precisely for that reason that Proposals 11 and 13, as
you stated, could for the convenience of the parties
allow the party that's presently doing the paperwork to
still do it?

A Most of it, yes.

Q Okay. In which event, there wouldn't be any
increased -- any significant increase regulatory inpact
on the pool distributing plants receiving mlk fromthe
proprietary bul k tank handl ers, correct?

A The increase would be m ninmal.

MR. ENG.ISH That's all | have. Thank you.

JUDGE CLIFTON: Al right. Thank you.

Any ot her questions for M. Conover?

(No response)

JUDGE CLIFTON: Al right. Thank you. You
may step down.

(Wher eupon, the witness was excused.)

JUDGE CLI FTON: Let's -- let's take a 10-
m nute break. Please be ready to -- M. English?

MR. ENGLI SH: How about five? Can we do
five?

JUDGE CLIFTON: No. | think I need 10.

MR. ENGLISH Al right.
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JUDGE CLI FTON:  9: 35.

MR. ENGLI SH:  You w n.

MR. STEVENS: Your Honor? Your Honor, could
| -- I"'msorry. | was asleep at the switch here.
need to ask M. Conover sone questions about the
testinmony. | neglected to do so because | thought he
was going to testify on mlk pooling, but if you're
finished, if you're finished -- if you're finished,
after you finish with that, I would like to ask hima
guestion or two.

JUDGE CLIFTON: Al right. At 9:35, you nmay,
and M. Marshall may, if he has any at that point.

MR. STEVENS: That's fine. Thank you, Your
Honor .

JUDGE CLIFTON: O f record.

(Wher eupon, a recess was taken.)

JUDGE CLI FTON: Let's go back on record. Al
right. W' re back on record at 9:36

| just want to nention one thing before we
resune with M. Conover's testinony. | have given the
court reporter the lay-out for the transcript, and |
have utilized as a guide Exhibit 1, and Exhibit 1 has
the Pacific Northwest first and that's what |'m doing
with regard to the heading for this case.

Even though this case was nore about the
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Western area, |'msaying that the heading is In the
Matter of MIk in the Pacific Northwest and Western
Mar keting Areas. So, just so you all know that.

Al right. M. -- who wants to go first?
Did you, M. Stevens?

MR STEVENS:. Yes.

JUDGE CLIFTON: M. Stevens, you may cCross
exam ne M. Conover.
Wher eupon,

CARL CONOVER

havi ng been previously duly sworn, was recalled as a

w tness herein and was exam ned and testified as

foll ows:
MR. STEVENS: Thank you.
FURTHER RECROSS EXAM NATI ON
BY MR STEVENS:
Q M. Conover, you're appearing here today on

behal f of Dean Foods Conpany?

A Yes.

Q And you gave testinony -- you just gave
testi nony, you have given previous testinony, have you
not ?

A | testified.

Q Have -- have you given testinony previous to
this tinme in the hearing?
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A No.

JUDGE CLI FTON:  No.

MR. STEVENS: Al right. Fine.

BY MR STEVENS:

Q So, this is -- this is the extent of your
testi nony?

A Yes.

Q The statenent you just put in the record. As
far as the testinony that you' ve given, this -- did you
create this testinony?

A Yes, | did.

Q Did you have any assistance in creating the
testi nony?

A A degree of editing it, yes.

Q Yes, and who assisted you?

A M. English and Wendy.

Q And -- and -- and Wendy, enployees of Dean
Foods or Meadow Gold Dairy? Let ne -- let me -- let ne
ask it alittle different way.

Did -- did any of the enpl oyees of Dean Foods
or Meadow Col d assist you in any way in the preparation
of this testinony?

A They had a chance to review the testinony.

Q Al right. Ddthey talk to you about the
testi nony?
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A Yes.

Q Al right. And just briefly, your -- the
subst ance of those conversations, if you care to put on
the record the substance of the testinony, not
specifically what you tal ked about but you tal ked about
t hese proposal s, | guess.

A Surely, yes.

Q And -- and -- and what was happening with
respect to Meadow Gold and other -- other parts of
these two Orders, | guess, |I'masking, with respect to
t he proposal s?

A | -- 1 talked to them surely, to get a feel
for what their conpetitive situation was and what
probl ens they were having there.

Q And - -

A That was -- all right. On that basis, |
drafted the testinony.

Q And it's a matter of record that you have
extensi ve experience in mlk marketing orders and
i npl ement ati on and enforcenent ?

A | have to nodestly say yes, | have.

Q We all know you do, sir. And would -- and
appl ying that expertise to the information you received
and the assistance of counsel, you prepared this
testi nony?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1244

A Yes.

Q Now, just let nme ask you this. You gave a
certain amount of testinony. Al of the testinony was
witten by you?

A It was all drafted by ne.

Q Personal |y, by you?

A Yes. I'ma terrible typist. | sat there in
front of the conputer and beat it out.

MR. STEVENS: That's all | have.

JUDGE CLIFTON: Did you want to tal k about
m | k pooling?

MR. STEVENS: Well, | know that was what |
was asking earlier and, of course, M. Conover told ne
that he didn't give testinony about doubl e di pping.

BY MR STEVENS:

Q Did you?

A Yes. Yes, | believe | did.

JUDGE CLI FTON: Yes. He had an exhibit that
he put into evidence, and therefore it is fair cross
exam nation material .

MR. STEVENS: And that's -- nmy questions were
directed to the entire statenent in that regard. So,
it is a matter of record, and with regard to the entire
t esti nony.

MR. CONOVER  Well, | -- | thought when |
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answered your question that when | said | have
testified, | included ny entire statenent.

MR. STEVENS: And | agree, and | agree that
my questions were asked in that regard, and you
answered themin that regard.

MR CONOVER  Ckay.

JUDGE CLIFTON: Al right. So, you -- you're
satisfied?

MR. STEVENS: [|'msatisfied, and I'mfinished
guestioning. Yes, Your Honor.

JUDGE CLI FTON:  Thank you.

M. Marshall, do you have any need to exam ne
this wi tness?

MR, MARSHALL: No, Your Honor.

JUDGE CLIFTON: Al right. Thank you, M.
Mar shal | .

Any further questions of your wtness, M.
Engl i sh?

MR ENGLI SH:  No, Your Honor.

JUDGE CLIFTON: Al right.

MR. ENGLI SH: Again, | thank you and the
wi tness and everyone el se.

JUDGE CLI FTON:  You're wel cone.

You may step down again, M. Conover.

MR. CONOVER: Thank you.
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(Wher eupon, the witness was excused.)

JUDGE CLIFTON: Al right. M. Mrshall, you
woul d be calling the next w tness?

MR. MARSHALL: M. MBride.

JUDGE CLIFTON: M. MBride, you may be
seated at the wi tness stand.

MR. McBRIDE: Thank you.

MR. MARSHALL: Thank you, Your Honor

We have asked M. MBride to testify at this
poi nt, and we would note that he's our only wi tness as
we presently see a need.

JUDGE CLIFTON: Al right. Now, | have a
packet of his exhibits. Does the court reporter have
copi es?

COURT REPORTER  Yes.

JUDGE CLIFTON: Al right. Let's mark those
first, wwth your perm ssion, M. Marshall

MR. MARSHALL: Yes.

JUDGE CLIFTON: M. Marshall, I'mgoing to
i ndi cate what nunbers to put on them Please interrupt
if you want it to be other than what |'m about to say.

"' mgoing to ask that the next nunber be
assigned, and the next nunber is 5-6, 56, to the
testinony regardi ng Proposals Nunber 3, 4, 6 and 7,

Pr eanbl e.
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(The docunent referred to was
marked for identification as
Exhi bit Number 56.)

JUDGE CLI FTON: Exhibit 57 will be Proposal
Nurmber 3, Netting for Supply Plants.

(The docunent referred to was
marked for identification as
Exhi bit Number 57.)

JUDGE CLI FTON: Proposal 58 will be -- excuse
me. Exhibit 58 will be Proposal Nunmber 4, Cooperative
Pool Pl ant Changes.

(The docunent referred to was
mar ked for identification as
Exhi bit Number 58.)

JUDGE CLI FTON: Exhibit 59 will be Proposal
Nunmber 6, Diversion Limtations.

(The docunent referred to was
mar ked for identification as
Exhi bit Number 59.)

JUDGE CLI FTON: Exhibit 60 will be Proposal
Nunber 7, Netting for Diversions.

(The docunent referred to was
marked for identification as
Exhi bit Number 60.)

JUDGE CLI FTON: Exhibit 61 will be Proposal
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Nunber 8, Transportation and Assenbly Credits.
(The docunent referred to was
marked for identification as
Exhi bit Nunmber 61.)

JUDGE CLI FTON: Exhibit 62 will be Proposal

Nunmbers 5, 11, 12 and 13, Bul k Tank Handl er I ssues.
(The docunent referred to was
marked for identification as
Exhi bit Nunber 62.)

JUDGE CLI FTON:  Exhi bit Nunber 63 will be
Proposal s Nunber 14, 15 and 16, Market Adm nistrator
Proposal s.

(The docunent referred to was
mar ked for identification as
Exhi bit Number 63.)

JUDGE CLIFTON: I'mgoing to ask the court
reporter if |I've covered everything that you were
handed?

COURT REPORTER: Yes, you did.

JUDGE CLIFTON: Al right. Thank you.

Now, because there are so many and because

peopl e have not had an opportunity to read themyet, |

will be very liberal and generous in entertaining any
objections as we go along. In the interest of tine, it
is my intention to take themall into evidence now
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Is there at this nonent any request to Voir
Dire the witness or any objections to these exhibits?
(No response)
JUDGE CLIFTON: At this point, there is none.
| hereby admit into evidence Exhibits 56, that's 5-6,
t hr ough 63.
(The docunents referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmbers 56 - 63, were
recei ved in evidence.)
MR. MARSHALL: Thank you, Your Honor
JUDGE CLI FTON:  You're wel come, M. Marshall
| would ask M. MBride now to state his ful
name and spell his nanmes and then I'll swear himin.
MR. MARSHALL: M. MBride was sworn earlier
in the hearing, Your Honor.
JUDGE CLIFTON: Onh, of course. He testified
earlier. Thank you.
Just state your full name then again, please.
MR. McBRIDE: Daniel S. MBride.
JUDGE CLI FTON:  And you remain sworn
Wher eupon,
DANIEL S. McBRI DE
havi ng been previously duly sworn, was recalled as a
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wi t ness herein and was exam ned and testified as
fol | ows:

JUDGE CLIFTON: M. Marshall?

MR. MARSHALL: Your Honor, as a prelimnary
matter, may | request that M. MBride' s testinony,
prepared testinony, which has now been entered as an
exhibit, also be read into the record as if read?

My reason for that request is sinply this.
In the current era, the Departnent, and | think it
shoul d be commended for this, puts on to the Internet
copies of the transcript. There are search vehicles,
search engines, if you will, within Acrobat Reader
whi ch al |l ow people |ike nyself and others who
participate in these hearings to do quick searches for
subj ect matters. That will be very useful in doing
bri efing.

| would offer that opportunity to have M.
McBride's testinony as part of the transcript for
sear ch purposes which would not be as easily done if
they were nerely exhibits.

JUDGE CLI FTON: Now, when you say "read into
the record", are you asking that | instruct the court
reporter to type into the transcript verbatimthese
exhi bits?

MR. MARSHALL: Yes, that is nmy request, to
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have them appear as if read.

JUDGE CLIFTON: Wiy didn't we think of that
sooner? That's an excellent technique. 1've never
done that before.

Al right. 1Is there any objection to that
procedure? M. Beshore?

MR. BESHORE: Not -- not an objection per se.
The exhi bits have tables and tabular materials in them
inpart and | -- | don't know how --

JUDGE CLI FTON:  You --

MR. BESHORE: -- that can be handled in the
same manner. | nean, --
JUDGE CLIFTON: | think that's up to the

court reporter, you know He can scan it or he can
type it.

MR. BESHORE: Well, the tables haven't been
read by other witnesses and in that manner. | don't
know whet her it nmakes any difference whether they're on
the transcript page or not, but it's alittle different
situation than what the situations were when the
testinmony's been read.

MR. MARSHALL: Your Honor, | would certainly
agree that it would not be appropriate to put in tables
attached to the prepared testinony. | -- such as, for
exanple, with Exhibit 56. | do note that there are
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some data within -- in table formin connection with
Exhi bit Nunmber 61, | believe, and | believe those can
be put into the transcript as if read.

JUDGE CLI FTON: Okay. Let's go through them
one-by-one. Wth regard to Exhibit 56, is it the
agreenment of counsel that | instruct the court reporter
to include in the transcript Pages 1 through 5 but to
exclude the followi ng two pages, which is each
enunerated with a Page 5?

MR VETNE: Yes.

MR. MARSHALL: That woul d be our suggestion
as well, Your Honor.

JUDGE CLIFTON: Al right. |Is there any
objection to that?

(No response)

JUDGE CLIFTON: Al right. Then I'm asking
that the transcript include all of Exhibit 56, with the
exception of the last two pages, as |'ve indicated.

(I'nsert Exhibit Nunmber 56)

JUDGE CLIFTON: Now, with regard to Exhibits
57, 58, 59, 60, if there's no objection, | wll
instruct the court reporter to include those words
contained in this exhibits in the transcript as if they
had been read by this witness into the record.

s there any objection to that?
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(No response)

JUDGE CLIFTON: Al right. No objection. |
so instruct the court reporter with regard to
preparation of the transcript.

(I'nsert Exhibit Nunbers 57 through 60)

JUDGE CLIFTON: Now, with regard to Exhibit
61, the only |language that is not a conplete sentence
is found on Page 5, and it appears to ne that woul d be
easily included in the transcript.

s there any objection to the entirety of
Exhi bit 61 appearing in the transcript?

(No response)

JUDGE CLIFTON: Al right. There appears to
be none.

(I'nsert Exhibit Nunmber 61)

JUDGE CLIFTON: Al right. Wth regard to 62
and 63, is there any objection to the court reporter
i ncluding those exhibits entirely in the transcript?

(No response)

JUDGE CLI FTON: There is none, and | so
i nstruct.

(I'nsert Exhibit Nunbers 62 and 63)

JUDGE CLIFTON: M. Marshall, do you happen
to have these docunments on a disk that you can give the
court reporter?
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MR. MARSHALL: Your Honor, we can certainly
make that available. At the present nonent, they are
not -- not available entirely on a floppy diskette, |
don't believe, but we can surely do that before we
| eave here today.

JUDGE CLI FTON: Excellent. Thank you. If
you' || make those arrangenents directly with the court
reporter? Al right. That's an excellent procedure.

You may proceed.

DI RECT EXAM NATI ON

BY MR MARSHALL.:

Q M. MBride, for the benefit of the audience
and other participants, let's review very briefly what
is contained in each of these exhibits.

Earlier in this hearing, there was a | ot of
testi nony about the alleged i npact, econonmi c inpact on
Utah dairy producers from-- traced to the Reform
process. You've got a section on Exhibit 56 that runs
fromPage 1 over on to Page 3. |Is that attenpted to --
an attenpt to provide our econom ¢ analysis of that
i ssue?

A Yes.

Q And we've heard a nunber of questions asked
by M. Tosi during the hearing about what performance
and pooling standards should be applicable or should be
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applied in a Federal Oder. The materials on Pages 3
through 5, would that be our attenpt to lay out in a
consi stent way our theory regarding those matters?

A Yes.

Q Exhibit 57, which relates to Proposal 3,
begins with a section entitled "NDA Opposes Proposal 3"
and proceeds through the first three pages to discuss
and then on Page 4 to summarize NDA's position on
Proposal 3.

Begi nning at the mddl e of Page 4 and through
the remai nder of that exhibit, you testified about "our
general concern about the sale of pooling rights". At
this point, I'd like to ask some additional questions
regardi ng the subject of pooling rights.

We' ve heard testinony earlier in this hearing
fromthe representative of the River Valley Cooperative
that their menbers pay a 10-cent pooling fee to Dairy
Farmers of Anmerica, directly or indirectly. Do we have
information fromthe field, obtained from nenbers of
the River Valley Cooperative, about the other rel ated
arrangenment s?

A We have heard that -- that --

MR. BESHORE: Your Honor?

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: The question has asked for

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1256
second- or third-level hearsay. W have very little
time to discuss, you know, 25 pages of prepared
testinony, analysis of data, argunents, etc., of M.
McBri de.

To take additional tinme with hearsay, runor,
reports fromthe field about a contract that has been
testified to by principals, one of the principals at
| east, and other -- and other folks previously is not
going to help, and in fact, it's going to clutter and
i npede our ability to get to the heart of the testinony
inthe very limted tinme we' ve got.

MR. MARSHALL: Can | speak?

JUDGE CLI FTON:  You may, M. Marshall

MR. MARSHALL: Your Honor, first of all, this
is a hearing involving a matter of extrenely inportant
econonmi ¢ and conpetitive inportance to our cooperative.
We have been nobst considerate, | think, during this
hearing of the priority of witnesses with respect to
producers and expert w tnesses, such as M. Hollon, who
had to | eave.

This is our time to put into the hearing
record as nmuch as we can and need to argue fromin our
post - hearing briefs.

The second point nmade by M. Beshore was --
guess his primary point is that this was a hearsay
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objection. H's own witnesses testified as to reports
fromtheir field staff. Now, his own wi tness had the
opportunity to clarify the contractual relationship
bei ng di scussed by M. MBride and chose not to do so.
That is their choice.

But the reality is that the word is on the
street of exactly what those arrangenents are. W have
been told in fact by a principal of the River Valley
Cooperative that M. MBride would be presenting
technically hearsay evidence but of the kind that has
been introduced throughout this hearing.

JUDGE CLIFTON: Al right. Thank you.

| have been very tolerant of runmor and word
on the street throughout this hearing. Normally that
woul d not be considered evidence in a hearing, but I
have allowed it in, and part of the reason |I've all owed
it inis protections that are given to proprietary
information make it very difficult for the Secretary to

know what happened in the marketpl ace.

So, | don't know how reliable this
information is. | know we have limted tine. | hope
you'll rnove right along, M. Marshall, but I wll allow

your wi tness to answer the questions.

MR. MARSHALL: Thank you.
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BY MR MARSHALL.:

Q Do you renenber the question, M. MBride?

A Yes. W have heard from you know, our field
staff that talk to other producers, you know, that, you
know, the producers -- basically River Viewis paying a
25-cent fee, which 10 cents is being paid by the -- by
t he producers.

Q And the other 15 cents is paid fromwhomto
whont?

A Be paid by -- you know, from-- as we
understand it, from-- by the cooperative, R ver View
or River Valley, to -- to DFA

Q It would be paid by the cooperative and/or
the Sorrento plant? Could it be either of those two
that are paying that?

A Yes.

Q And then, with respect to producers who ship
directly to Sorrento rather than through the R ver
Val | ey Cooperative, what have you heard as word on the
street about that arrangement fromour field staff who
in turn have tal ked to Sorrento producers?

A They said that Sorrento producers are -- you
know, are al so paying an additional 10 cents and that
the Sorrento is al so paying an additional -- Sorrento
is paying an additional fee to DFA to have their mlk
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pool ed on the Western O der.

Q Those are the only questions |I have regarding
that. So, let's nove on.

Proposal Nunber 4 relates in Exhibit --
di scussed in Exhibit 58 relates to the Cooperative Pool
Pl ant provisions of the existing Oder. | notice on
Page 3 of your prepared testinony, there is a suggested
nodi fication to the proposal as outlined in the Hearing
Not i ce.

Wul d you pl ease read the paragraph towards
the bottom | ower half of Page 3 in which that is
di scussed?

A Begi nning with the paragraph that starts,
"Specifically, we suggest the proposal be nodified to
reduce the current 35-percent delivery requirenent to
10 percent rather than increase to 50 percent. Then a
cooperative such as ours with roughly a quarter of the
m | k being pooled in the market could utilize this
provision. As it stands, NDA would have to deliver 35
percent of our mlk to distributing plants to utilize
this provision. If we are 25 percent in the market in
a given nonth, then we'd have to deliver 35 percent of
our 25 percent which would be 8.75 percent of the
entire market to mlk, but if a conbined Class 1 to 2
utilization of the Western Order is only 25 percent in
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the market, then in order to utilize this provision
t oday, NDA would therefore need to deliver roughly a
third of our needs to a pool distributing plant."

Q Because this nmay be a subject that would
i nvol ve cross exam nation, I'mgoing to ask you to read
t he remai nder of this section, the next several
par agr aphs.

A Al'l right. "NDA supplies one-third of the
Class 1 and 2 market in the Pacific Northwest Mrketing
Area, and we would be very confortable with the one-
third share of the Western Oder's Class 1 and 2
market. But the fact is, is that to achieve that |evel
and to be able to use the cooperative pool plant
provision with even the 35-percent requirenent would
necessarily require us to displace others who presently
supply those Cass 1 and 2 pl ants.

There are two very real problens with that.
First, the major pool distributing plants in the
Western Order Market are today all tied up with | ong-
term si ngl e-source supply contracts with DFA. Second,
even if that were not the case, the only way we coul d
achi eve the 25-percent market share would be to cut
price. Doing so would alnost certainly create
di sorderly marketing conditions.

G ven that even the present 35-percent
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provision is unrealistic for us to neet in the Western
Order, we are/would support reducing the percentage.

We suggest 10 percent to be the new percentage for two
reasons. The first, it is the nunber used in the
supply plant provision in the Upper Mdwest O der which
has simlar class utilization to the Western Order, and
nore inportantly, it matches the 90-percent diversion
[imtations in the Western Order which should be
retained as we wll denonstrate further in our
di scussi ons of Proposal Nunber 6."
Q Thank you, M. MBride.

Your exhibit of prepared testinony then
proceeds to docunent our understandi ngs of the nature
of existing contracts in the Salt Lake Cty and Boise

mar ket s and how those contracts worked, to the best of

our know edge. Is that your testinony --
A Yes.
Q -- regarding that?

Exhi bit Number 59 rel ates, of course, to the
diversion limtations that are being proposed in this
O der.

A | would |ike to make one correction on Page 1
of this exhibit.

Q Pl ease.

A Down on the |ast paragraph, | have the 150
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mllion mllions. So, it should just read a 150
mllion and cross out the six zeros.
Q Thank you, M. MBride.

| believe on Page 1, you have initalics a
request that official notice be taken of the
publication entitled "M Ik Production”™ which is
publ i shed nmonthly by the National Agricultural
Statistics Service.

MR. MARSHALL: Your Honor, | believe that
official notice of that has already been taken.

JUDGE CLI FTON:  Thank you.

BY MR MARSHALL.:

Q Wth respect to the general subject of
di versi ons, your testinony includes information about
di sorderly marketing conditions. [|'d like to ask you
one additional question to put into the record sone
evi dence.

You heard testinony earlier in this hearing
that sonme Sorrento direct shipping producers, sone
producers who have been shipping directly to the
Sorrento cheese factory in Nanpa, |daho, had considered
buil ding a bottling plant.

Have we heard those runors as wel | ?

A We heard the runors that there is a group
trying to build a bottling plant so they'd have a way
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for themto becone pooled on to the Western Order.

Q If that were to occur, what would be the
i npact on the West Farns Food Plant, bottling plant, at
Boi se, |daho?

A Well, you' d be very disruptive in whatever
area they built that bottling plant because that would
be additional sales that would have to be taken away
from exi sting custoners.

Q Wul d that constitute, in your opinion,

di sorderly marketing conditions?

A Yes.

Q Wth respect to diversion limtations, what
has been the phil osophy of Northwest Dairy Association
in the Pacific Northwest Order as proposed to the
Departnment? |In fact, let ne break that down.

In the Pacific Northwest Order today, is it
true that effectively there are -- the diversion limts
permt all the mlk within the O der area to be pool ed?

A | believe so.

Q And do the cooperatives within the Order area
all work together to ensure that all of that m |k has
been pool ed?

A Yes. But we have to conbine a letter to the
ot her cooperatives to make sure that all the mlk in
the markets or at |east nenbers of the cooperative's
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m |k can be pool ed.

Q There's a special provision of the Pacific
Nort hwest Order called a "cooperative reserve supply
unit". Could you describe that and why it was put into
the Order?

A That -- that's a provision that was put into
where a manufacturing plant -- a co-op could deliver to
a manufacturing plant its -- its entire supply of mlk
and still have the mlk pooled on the -- on the O der.
There was a co-op that was supplying an A ynpia cheese
plant in Washington that had no Cass 1 sales, and, you
know, the provision was put in that they could have
their mlk pooled w thout having any -- any perfornmance
standards to the -- to the Cass 1 market, except there
was al so provision in there, a call provision which
required if mlk was needed in Cass 1 nmarket, that
they would -- you know, they would have to deliver

Q And that call provision would require the
Mar ket Adm nistrator to nake a request to the
cooperative reserve supply unit if there was a
denonstrated need by any distributing plant for the
mlk, is that correct?

A Correct.

Q You made a reference -- so the record is
clear, you nmade a reference to an A ynpia cheese plant.
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|s the nanme of that conpany that you're referring to --
was -- do | understand correctly you're referring to a
pl ant that once was known as the O ynpia Cheese
Conpany?

A Yes.
MR. MARSHALL: Turning to Exhibit 61
Proposal Nunber 8, Your Honor, we indicated earlier in
this hearing when we first reconvened this norning that
we had sonme -- we were going to be making an objection
as to sone of the testinony yesterday regarding
Proposal Nunber 8.
MR. McBRIDE: Excuse nme. Doug, did we cover
Number 607
MR. MARSHALL: Thank you for that correction.
BY MR MARSHALL.:
Q M. MBride, Exhibit Nunber 60 relates to
Netting for Diversions and Proposal Number 7. |1s there

anything you' d like to add to your prepared testinony

t here?
A No.
Q Now, with respect to the proposals so far and

t hese subjects of pooling standards, are there any
corrections that you had wanted to note in the record
of your exhibit, any corrections of your exhibit that
we didn't discuss?
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A | think back on Proposal -- Exhibit Nunber
56, the second line fromthe bottom it says,
"Distributing plants in those two Orders”. That should
read "in those two areas".

Q Agai n, what -- would you point that out again
for the record?

A That was Exhibit 56, Page 1, second line from
the bottom It should read "Distributing plants in
t hose two areas".

Q Thank you.
Any other corrections on these exhibits --
No.
-- regardi ng pooling standards?

No.

o >» O >

Al right. Turning to Exhibit 61.

MR. MARSHALL: Your Honor, so that we can
provi de some background information with respect to the
objection that will be forthcomng, | would |ike to ask
M. MBride to actually read --

JUDGE CLIFTON: M. MBride, let ne hear M.
Beshore's suggestion here.

MR. BESHORE: M suggestion is that the
testinmony's in the record. The objection can be nade
on brief, and the clock is w nding dow very fast, and
| -- I've got -- if we're going to all nake the 1:00
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pl ane we're on, |'ve now got, you know, |ess than an
hour to cross exam ne, assuming | can read all M.
McBride's testinony, you know. All this testinony and
objection to -- to proposals, and I want to nove it
along. | don't think he has to read it. W can brief
t hese obj ections and go.

JUDGE CLIFTON: Is there anyone in the room
who does not have a copy of Exhibit 617

(No response)

JUDGE CLI FTON: M. Marshall, everyone has
it. If you would nerely call the witness's attention
to the portion that's inportant, it won't be necessary
for himto read it to us. But | do appreciate your
hi ghli ghting the crucial parts.

MR. MARSHALL: Thank you, Your Honor

What | would like to do is make the notion
for the record then with respect to our objection to
testinmony regarding the subjects, all subjects relating
to bal ancing costs as a factor in an assenbly credit.
| would |ike to speak to that objection and discuss the
evidentiary problens that it presents.

JUDGE CLIFTON:  So, -- soO, you -- you want to
interrupt your client's testinony in order to nmake the
obj ection?

MR. MARSHALL: Right.
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JUDGE CLI FTON:  You may proceed.

MR. MARSHALL: | will sinply cite to you our
prepared testinony on Page 2 of M. MBride' s Exhibit
61 as to what the traditional concept of assenbly is in
our opinion, and then | would Iike to speak further to
t hat .

JUDGE CLIFTON: Is it only Paragraph 3 that |
need to read?

MR. MARSHALL: All of it would be hel pful
Your Honor, but that's the key point.

JUDGE CLIFTON: Al right. Let's go off
record just a nonent.

(Pause to review docunent)

JUDGE CLI FTON: Back on record. All right.
We' re back on record at 10:12.

You may proceed with your objection, M.

Mar shal |

MR. MARSHALL: Your Honor, the objection is
to all testinony and evidence regardi ng bal anci ng costs
as a factor in assenbling credits. The reason for that
objection is that it's outside the scope of the Hearing
Notice, and | nove to strike all such testinony and
evi dence.

I n speaking to that objection and notion, |
poi nt out several things. First, that, as M. Beshore
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indicated, the hour is late, and we spent a lot of tine
during this hearing sinply because -- in cross
exam nation of his wi tnesses sinply because there was
no advance copy of DFA's testinony provided to NDA

As a result, we were unaware until yesterday
afternoon that what is typically called in Federal
Orders a balancing fee was going to be introduced into
this hearing record as evidence in support of an
i ncreased assenbly credit.

The two are different concepts, in ny
opi nion, as an advocate, and to ensure that | was
correct last evening, | can represent to you that |ast
evening, | went to the final rule, which is the nost
current statenent that | can think of of Federal Order
phi | osophy, and | earned the follow ng.

First, that there was approved in the final
rul e an assenbly and procurenent credit in the Upper
M dwest, which has been cited by DFA as sone precedent
or parallel for their proposal. There was no nention,
| represent to you that there was no nention in the
final rule of any balancing costs as a justification
for that assenbly credit.

In contrast, in the Northeast Market,
bal ancing credits were proposed but denied as it turned
out, but there was a |l ot of discussion in the final
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rul e regardi ng that proposal for a balancing credit.
Part of that discussion was an analogy -- was a -- was
with respect to the proponents in that proceeding
arguing by anal ogy to assenbly credits, which were
described as, and | quote, "the cost of mlk assenbly
and the novenent of mlk". That comes from Page 22 of
the Internet version of the final rule under the
headi ng "Regi onal |ssues".

Your Honor, as further background, let ne
poi nt out that the assenbly credits in that Order and
i ndeed the proposed bal ance -- in the Upper M dwest
Order and indeed the proposed bal ancing credits in the
New Engl and -- correction -- the Northeast Market were
then paid to plants for bal ancing services. That is
the way a bal ancing credit should work.

What |' m about to make woul d be argunent, but
it also is supportive of the reason why this is outside
the Hearing Notice. The cost of bal ancing the market
i ncurred by bal ancing plants should be returned to the
pl ants which provide that service, not to the producers
who cause the bal ancing problem as would be the case
if -- if the proposal is adopted and if the costs of
runni ng a bal ancing plant are included within the
assenbly credit.

Now, | have said what | wi shed to say. 1I'd
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be happy to answer any questions, but | nust say al so
that the decision that you make will have a trenendous
i npact on how we do the evidence for this proceeding.

| mght note that there's been di scussion of
a full hearing on balancing credits for the Northeast
Market. There's a study, | guess, I'mtold, by M.
Ling of the Departnent of Agriculture, | believe it's
t he Rural Cooperative Business Service, about supply --
the costs to a bal ancing plant, a study, which I've not
read but which would be evidence in this hearing if we
were to consider all of that.

There has been no opportunity for us even to
put into the record the kind of study --

MR. BESHORE: Your Honor?

MR. MARSHALL: -- that we do routinely within
Nort hwest Dairy Association with respect to our costs
of bal ancing sinply because this was not noticed in the
heari ng.

MR. BESHORE: Your Honor, the evidence is in
the record wi thout objection fromyesterday. Every
mnute that | spend or anybody el se spends on this
right now, I"'mcutting ny own throat frombeing able to
examne M. MBride on the -- on the testinony -- on
the proposals that are part of this hearing record
because we've got a finite anmount of tinmne.
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M. Marshall's tal king about the ability to
bring in and strike down evidence of studies that
aren't even in the record.

MR. STEVENS: Your Honor?

JUDGE CLIFTON: M. Vetne? [|I'msorry. M.

St evens?

MR. STEVENS: Your Honor, | -- | -- 1 don't
want to | engthen the time we discuss this. | think
that the matter that we're discussing nowis a matter
that is, in nmy opinion, and I'Il only offer it as that,
certainly not the Secretary's opinion, but in ny
opi nion, we're tal king about a semantic difference.

If -- if it's a matter of semantics, if it's
a matter of argunent, it's a matter of briefing, and in
terms of what evidence sonmeone woul d have presented or
woul dn't have presented, | understand the point that's
made, but we are, it seens to nme, not noving the record
forward by discussing this at this point, and I
appreciate M. Beshore's concern that we have adequate
time for cross exam nation

It is a matter, | think, clearly for
briefing, not sonething that we should be involved with
in the hearing. So, | would also add, | hope, in
assistance to the parties.

JUDGE CLIFTON: M. Vetne?
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MR. VETNE: Yes, Your Honor. At least in one
prior occasion in this hearing, the hearing officer has
rul ed that evidence concerning a proposal was beyond
t he scope of the Notice.

| just wanted to join M. Marshall in -- in
responding to the -- the concept of assenbly and
bal ancing credits being different. As a matter of
fact, the history of those goes back to 1985. There
was a hearing in the Southeast for balancing credits in
1987, and there were subsequent hearings in the Upper
M dwest for assenbly credits. Those are terns of art
which to ne, and | believe to others, certainly M.
Marshal |, mean very different things and generate the
need to bring very different evidence.

| do think that balancing is different than
assenbly, and for that reason, you know, and there's
plenty -- there was good reason, as we found out, not
to object previously, to sinply allow the evidence to
proceed. | don't think because we have to catch a 1:00
pl ane, that we ought to give M. Marshall less tine to
present his case than DFA

Thank you.

MR. BESHORE: We're not presenting his case.
That's the problem Balancing is not a termof art in
the system | wll represent to you, in spite of any
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statenments by other |earned counsel. It has never been
adopted as a provision, as a termof art in any Federal
Order by the Secretary, period. There is no definition
by the Secretary of bal anci ng anywhere.

JUDGE CLIFTON: Well, | amgoing to rule.
First of all, | don't strike any of the evidence that's
been presented. The notion to strike the evidence of
M. Hollon is untinely.

Furthernore, even when | find that things are
beyond the scope of the hearing, that is not
necessarily good grounds to strike the information from
this record.

| do, however, find that the concept of
bal ancing is different fromassenbly and bal anci ng has
nore to do with the idea of the fluctuations in flow,
and there is not adequate notice in Proposal Nunber 8
that a balancing credit would be considered here.

| rule that the request for an assenbly
credit does not include a credit based on bal anci ng and
that therefore the concept of including in the assenbly
credit a credit related to balancing is beyond the
scope of this hearing.

M . Beshore?

MR. BESHORE: Yes. Thank you.

Your Honor, we take extreme exception to that
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ruling and note that, of course, according to the Rules

of Practice, the ruling is subject to review by the

Secretary in the -- in the decision-making process, and
that's all 1'mgoing to say at this point. |'m not
going to argue it because, as | said, I'm-- |'ve been

-- 1"ve been painted into the corner of shooting nyself
in the foot or cutting off ny own tine by having to
deal with this dilatory and | ate objection.

JUDGE CLI FTON: Well, | know everyone woul d
like to get out of here, but, you know, this hearing
doesn't have to end at 11. 1'd like for it to end as
qui ckly as we can, but, you know, we're here for as
| ong as this takes.

M. Marshall?

MR. MARSHALL: Thank you, Your Honor

Just as a further matter, | hope that there
was not a ruling -- if there was a ruling there that
yesterday's testinony shoul d have been objected to
then, I would sinply ask that consideration be given by
the Secretary and by you to the expedited pace of these
proceedi ngs and the attenpts to | et evidence in so that
objections could be raised at a later time rather than
taking tinme during yesterday's testinony, when, as it
will be recalled, M. Hollon was anxious to | eave to
meet a prior commtnent, and you' ve indicated earlier
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in this portion of our testinony that you will allow
| ate objections, and | would hope you would do the sane
in this case as well.

JUDGE CLIFTON: That's true, and | woul d deny
your notion to strike, even if it had been nmade
cont enporaneously with the problem

MR. MARSHALL: | can understand that, and
do appreciate the ruling, and we shall now proceed.

BY MR MARSHALL.:

Q M. MBride, it's not necessary to cover the
material we had di scussed we woul d cover regarding
bal ancing as a theory, in view of that nobst recent
ruling.

Your next two exhibits, Exhibits 62 and 63,
are fairly short. |Is there anything about those that
you would like to point out or correct?

A No corrections. It just says that we're
going to oppose the elimnation of Proposal Nunmber 5,
proprietary bul k tank handlers, and that on 11 and 13,
we wll take a | ook and decide if we will support those
on brief.

MR. MARSHALL: Your Honor, | have no further
guestions at this time, and M. MBride is avail able
for cross exam nation

JUDGE CLIFTON: 1'd like M. MBride to
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clarify what he neant when he said that "we oppose the
elimnation of Nunber 5". | can read his statenment and
it's clear, but what he just said was not clear to ne.

VWhat is your client's or your -- your
conpany's, your co-op's position with regard to
Proposal Nunber 5?

MR. MBRIDE: W will oppose the elimnation
of -- of the provision.

JUDGE CLIFTON: Al right. Thank you.

MR. MARSHALL: Your Honor, one nore matter.

BY MR MARSHALL.:

Q M. MBride, you ve heard a request earlier
in this hearing for adoption on an energency basis of,
| think, all proposals. Wat is NDA's position with
regard to the need for emergency adoption of Proposals
3 through the end, other than -- other than 107?

A 1 and 10, we believe it needs to be done on
an energency basis. The -- the other proposals, we
t hi nk, shoul d be done on, you know, a regular basis
because of everything that's, you know, gone on at the
hearing. W're going to need to have tine to see a
recomended deci si on and make our comments on that.

MR. MARSHALL: Thank you. No further
guestions at this time, Your Honor.

JUDGE CLIFTON: Al right. Thank you, M.
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Mar shal | .
Who would Iike to begin cross exam nation?
M . Beshore?
MR. BESHORE: Thank you, Your Honor.
CROSS EXAM NATI ON
BY MR BESHORE:
Q M. MBride, in the -- in the earlier session
of this hearing with respect to Order 124, you were a
wi tness, and you were at that hearing, correct?
A Yes.
Q Paci fic Northwest hearing of which this is --
this is a continuing part.
Dairy Gold has -- Northwest Dairy Association
has what, 60 percent or so of the mlk pooled in that
Order or is it nore than that?

A Appr oxi matel y, yes.

Q Is it -- is that -- is that actually on the
| ow si de?
A No.

Q Okay. And Pacific Northwest Order, Dairy
Gold's position is that there's too nmuch m |k being
pool ed. DFA was pooling, paper pooling mlk fromldaho
and you wanted to tighten it up, isn't that correct?

A W wanted to --

Q Tighten the Order up, |lower the diversion
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[imtations, add the touch-base provision, keep nore
mlk off of that pool, isn't that correct?

A That was the proposal.

Q Yeah. That was -- that was Northwest Dairy's
position in that hearing, correct?

A Correct.

Q Right. There was -- you wanted to reduce the
diversion limtations from90 -- 90+ percent to 80
percent, correct?

A Correct.

Q Keep Idaho m |k off of that pool, so that
your utilization would be kept up, correct?

A Correct.

Q Al right. Your utilization there is already
in the 30-percent area, it's been running, correct?

A Yes.

Q And you want it to be higher, so your 60-
percent share has a higher blend price up there,
correct?

A W want to maintain the 30 percent.

Q Yeah. O increase it with additional touch
base. You want every producer up there to touch base
two tinmes a nonth during designated nonths, isn't that
correct?

A Yes.
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Q And that'll make it nmore difficult for people
to pool mlk up there or at |east nore expensive for
anybody that wants to, isn't that correct?

A They just have to performthe standards to
pool the mlk. |If they perform you know, --

Q Right. Performance standards. It would be
nore difficult or at |east nore expensive if they've
got to go two tinmes a nonth to the pool plants instead
of one, isn't that correct?

A That -- that'd be correct.

Q Right. So, by the way, DFA was a team pl ayer
inthat -- in that Order and supported the -- the
proposal s of the Federation, even though it was going
toin effect bunp its owm mlk off of that pool, isn't
t hat correct?

A DFA was supportive of the issues.

Q Right. And it knew and you knew and
everybody knew that that neant that that was going to
adversely inpact DFA' s ability to pool mlk up in that

Order, isn't that correct?

A Adversely pool mlk fromoutside the Order on
the Order?

Q Yes.

A Yes.

Q M|l k fromldaho, you felt -- that's outside
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the Order as far -- the marketing area of the Order,
correct?

A Correct.

Q Okay. Now, of course, Northwest Dairynen, to
t he extent that you don't pool Idaho mlk on Order 135,
you pool it on 124, do you not?

A Say that again.

Q You have mlk in |Idaho, --

A Yes.

Q -- and if you don't pool it on 135, you pool
it on 124, isn't that correct? |If your ldaho mlk is
not pooled on 135, it would be pooled on 124, isn't
t hat correct?

A Not necessarily. Wiy --

Q Where? Would you just not pool it at all?

A If we had mlk in --

Q | daho, and you don't pool it on 135 for any
reason, you'd pool it on 124, would you not?

A | don't know. W've never -- you know, we

keep the mlk in the Sout hwestern |daho/ Eastern

Oregon -- the Eastern Oregon pooled on the Western
O der.

Q kay.

A We have not pooled mlk fromldaho on to
the --
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Q Onto --
A From -- from Sout hwest |daho. W have

producers in |daho, --

Q Ri ght .

A -- up in the Panhandl e, that are pool ed on
the --

Q That are pool ed --

A -- Pacific Northwest O der.

Q kay.

A Now, if -- if --

Q Now, your position is, with respect to 135,
that the present pooling provisions, which have
generated 17-percent utilization, should be naintained
or reduced, correct, so that nore m |k could be pool ed,
at | east as nuch as being pooled now or in fact nore

m |k be pooled on Order 135, isn't that correct?

A We believe the performance standards that are
t here now - -

Q Ri ght .

A -- should be -- you know, should be adequate

to keep the mlk that's currently pool ed, you know, on
-- on the -- on the market.

Q Well, you' ve gone beyond that, have you not,
M. MBride? You' ve proposed reducing them so that
nore m |k can be pooled on Order 135 and the
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utilization reduced from 17 percent, isn't that

correct?
A " m not sure.
Q Doesn't your testinmony, for instance, and

|'ve only had, you know, a few m nutes to peruse
Exhi bits 56 through, you know, 62, but you -- you
propose, for instance, reducing the supply plant
percentage from 35 percent to 10 percent, don't you?

A Not the supply plant.

Q The cooperative supply plant, cooperative
manuf act uri ng plant provision?

A We are doing that, yes.

Q You're -- you're proposing --

A We are proposing that.

Q Yeah. You're proposing to -- to nmake it --
to reduce the performance standards of 135 in order to
make it easier for dairy -- Northwest Dairy Association
or anyone else to pool mlk through a cooperative
supply plant, isn't that correct?

A We are making it nore -- that is correct,
yes.

Q Yes. Ckay. Even though there's no
cooperative supply plant presently on the O der 135,
isn'"t that correct?

A Correct.
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Q But if you could make -- if you had a 10-
percent pooling provision for a cooperative supply
plant in -- in Oder 135, as you've testified, you
m ght well consider making one of your plants in |Idaho
a cooperative plant?

A It would be an option.

Q Right. And that woul d give you an option to
pool additional volumes of mlk if they were under your
control or available to you through other organizations
on Order 135, isn't that correct?

A If we nmet the standards.

Q If you nmet the -- the -- the reduced standard
as you propose it to be reduced, correct?

A Yes.

Q kay. Wiy is it, M. MBride, that what's
good for the goose on Order 124 is not good for the
gander in Order 1357

A In 124, we want to nake sure that all the
mlk that's in the marketing area i s renai ni ng pool ed
and to keep the outside mlk, distant mlk, you know,
from bei ng pool ed, paper pooled into the market -- into
the -- into the Pacific Northwest Oder, you know,
wi t hout havi ng, you know, -- w thout actually com ng
into the -- into the -- serving in the bottled plants.

Q kay. So, it's your philosophy that the
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definition -- that the geographic confines of the
mar keti ng areas are what should define what mlk is
going to be pooled in each Federal Order?

A No.

Q Isn't that what you just said with respect to
124, that you want the mlk within the marketing area
of 124 pooled but mlk that's | ocated geographically
out si de not to be pool ed?

A W want the mlk that's, you know, | ocated
outside, if it's going to perform you know, we are not
going to keep it out.

Q But the proposals you nade to tighten the
pool in Order 124 are to nake it harder for mlKk
outside the marketing area to be pooled on an O der,
mlk that's being pooled there now, isn't that correct?

A It's just got to perform W don't -- you
know, we don't -- we haven't -- we've gone to here, and
we haven't seen any deci sion.

Q But that's your proposal in that Oder?
That' s your phil osophy?

A We have supported the proposals that, you
know, was presented by Northwest M Ik Marketing
Feder ati on.

Q Okay. Now, what -- what's Northwest Dairy
Association's -- approxi mately how nuch of the current
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Order 135 pool do you -- do you represent?
A | believe | stated 25 percent.
kay. Let nme -- let ne |look at Exhibit 56

for a mnute. You' re not suggesting in your analysis,
in your critique, in your critique of the testinony of
the Uah Dairy Farmers, -- I'msorry. 56.
In your critique of the testinony of the U ah

Dairy Farners, you're not suggesting that their -- that
they woul d not be better off as they testified if the
utilization of the Uah -- of the Order 135 was cl oser
now to what it was pre-reformthan it is, are you?

A Say that again.

Q Well, their testinony was that their -- that
they have a utilization -- Class 1 utilization of 30-
40, nearly 50 percent prior to the year 2000, correct?

A Correct.

Q And now, they have a utilization of 17
percent in nost recent nonths, correct?

A Correct.

Q And that that reduction in Cass 1
utilization has reduced the price that they would
ot herw se receive, correct?

A If you look just at Class 1 utilization,
correct.

Q kay. So that, as far as that's concerned,
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they were correct in their analysis of -- of the effect
of -- of the changes in the Oders since January 1,
2000, correct?

A Looking at Class 1 utilization, yes.

Q Okay. Now, in -- in what -- are you
contending in your testinony that the Class 3 price is
the sane -- the same level with the changes in fornula
that were made in the reformdecision as it was pre-
ref orn?

A | believe the statenent says in 1999, the --
which is, you know, pre-reform the DFP price and the
-- using the NASS commodity prices into the fornul a,
the prices were simlar.

Q kay. There's a whole -- without going into
it, there's a whole record of the Class 3 and 4
proceedi ng whi ch analyzed -- | nean, Congress said in
essence in sone |legislation, we think these prices need
to be rel ooked at by the Secretary because it | ooks
like they're lower to us than they were before. You're
aware of that legislation that required a hearing
that's still on -- in process?

A Yes.

Q Okay. Exhibit 57 addresses Proposal 3,
Netting for Supply Plants, and again having not had a
chance to -- to read Exhibit 57, | gather your position
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is that there should be no net shipnents |anguage
adopted in Order 135, correct?

A Correct.

Q Okay. And you believe that it's appropriate
to pool mlk on the basis of performance that's
represented by taking mlk froma supply plant or a --
woul d this apply to cooperative manufacturing plants as
wel | ?  Your -- your concept here of opposing net
shi pnents. Wul d you oppose net shipnents being
applicable to cooperative plants as wel | ?

A Net shipments is Proposal 3. So, it applies
to supply plants.

Q But let's talk about it in concept. Wuld

you oppose net shipnments applying to cooperative supply

pl ant s?
A We haven't -- you know, we haven't addressed
t he issue.

Q kay. Well, as far as supply plants are
concerned, you oppose it. So, that neans that in your
phi | osophy of pooling, it would be adequate performance
for a supply plant to haul mlk to a distributing
plant, punp it in, punp it back out on to the sane
truck and take it back to the cheese plant, correct?

A If you're reading the other performance
standards, yeah. Yes, you're correct.
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Q But -- but we're -- the -- the purpose of
this hearing and the proposal is to define what those
performance standards are, and your definition that
you' re advocating is one which would define as
performance the -- the delivery of mlk to a plant --
delivery of mlk froma supply plant to a distributing
plant, punping it in, punping it back out on to the
same truck and taking it back to the supply plant. You
woul d define that as performance for the market, would
you not ?

A Yes.

Q Has -- with respect to Proposal 4 and Exhi bit
58, has Northwest -- Northwest Dairy Association ever
pool ed -- used its plants as cooperative plants under
Order 135? Have you ever used -- used the provision?

A The provision is not there currently. That

was part of the hearing in Decenber to include that

provi sion --
Q "' msorry.
A Excuse ne.
Q 135.
A We have not. Excuse ne.

Q kay. And may | ask why you have not? Maybe
you say -- maybe you say so in the testinony, which
haven't had the chance to digest, but --
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A We have not used -- you know, we -- just
putting -- not used that provision to this point.

Q So, assumng that -- let ne just ask this.
Assuming -- in your proposal to reduce the |anguage --
to reduce the -- the plant requirenment to -- to 10

percent rather than 50 percent, there is no net

shi pment | anguage in the Order at the present tine
relating to cooperatives -- cooperative pool plants,
correct?

A Correct.

Q Therefore, your proposal to reduce it to 10
percent, if it were adopted, would nean that a
cooperative pool plant with a 10-percent perfornmance
requi renent could neet the pooling standards of the
Order by delivering its 10 percent to a distributing
plant, punping it in, punping it out, and bringing it
back to the cooperative manufacturing plant, correct?

A Correct.

Q Does the Order |anguage all ow cooperative
manufacturing plants to pool their m |k through direct

9(c) deliveries to distributing plants? Do you know?

A " m not sure.

Q Okay. |'ve noted sonewhere in one of your
exhibits, | don't know where, you'll renmenber it, that
you' ve made the -- made the point that there's no
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evidence in the proceeding that distributing plants in
Order 135 are lacking supply Cass 1 -- supply of mlk
for Cass 1 needs, correct?

A Yes.

Q Okay. Now, | think your -- | know. | know
that Northwest Dairy -- M. Marshall, the -- the
skill ed advocate that he is and representative of your
associ ation, | think, has engaged in the tine-honored
tactic of advocacy that | call erecting a strawman and
striking it down as a way of bolstering a case here
with that point, and I wonder if you can tell nme, isn't
it true that M. Hollon in the proposals for DFA never
made it a point as a part of advocating those proposals
in his testinony that there was a problemgetting mlk
to the Cass 1 market in this Oder, isn't that
correct?

A That he never asked -- that there was not a
pr obl enf

Q No. That he did not -- he did not cite
difficulties in getting mlk to the Cass 1 market as
the reason why any of these changes need to be nade.

A Ckay.

Q kay. The -- in fact, the prem se of DFA s
posi tion has been that the producers who are supplying
the Cass 1 market are not being appropriately rewarded
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with a -- with a share of those returns because the

utilization of the pool has been diluted by, you know,

| oose pooling provisions. |Isn't that what he testified
to?

A Yes.

Q kay. So, all the testinony about -- and

Doug very skillfully at cross exam nation raised the
i ssue and then struck it down about whether or not
there was a problemin getting mlk to Cdass 1 in this

O der really is not an issue as far as DFA's proposal s

are concerned, if you look at -- at the testinony
presented in -- in principle in support.
A Ckay.

MR. MARSHALL: Would you like a stipulation
to that effect, M. Beshore?

MR. BESHORE: |'d |ove one.

MR. MARSHALL: Stipulation that there is no
evi dence --

JUDGE CLI FTON: Coser to the m crophone,
pl ease, M. Marshall

MR. MARSHALL: Stipulation that there's no
evidence in the record --

JUDGE CLI FTON: You're not close enough to

MR. MARSHALL: Be happy to offer a
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stipulation that there's no evidence in the record
i ndicating that any supply plant in the Western Order
has had difficulty obtaining a supply. D stributing
pl ant .
MR. BESHORE: The -- yeah. The stipulation
that I would propose, that | assume M. Mrshall woul d
joinin, is that, you know, DFA is not citing the |ack
of supply to distributing plants as a basis for its
proposal s in these hearings.
MR. MARSHALL: W can so stipulate, Your
Honor .
MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you. Thank you,
gent | enen.
BY MR BESHORE:
Q Let's turn to the Proposal 6, Exhibit 59, the
Diversion -- Diversion Limtation proposal.

A Wi ch proposal ?

Q Proposal 6. Your testinony's marked as
Exhi bit 59.
A Ckay.
Q Your -- you've supported, you've indicated, a

di versi on percentage of 80 percent in the Pacific
Nort hwest Order, correct?
A Correct.
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Q In -- but in this Order, you support
maintaining it at 90 or -- or increasing it toa -- to
a higher level, correct?

A We support nmintaining the 90 percent.

Q And in -- in addition, retaining | anguage in
the Order that allows that 90 percent to be pyram ded
by qualification being obtained by punping in and
punping out. That has the effect of pyram ding the 90
percent or any applicable diversion percentage, does it
not ?

A Right. Change in any of the current pooling

requirenments.

Q So, -- but -- and the current -- just so we
understand, the current pool -- pooling requirenents
whi ch both allow transfers, I'll call themfor
shorthand, allow -- as some people have -- all ow

transfer shipnents, shipnments in and shi pnents out,
pl us 90 percent, have the effect of establishing a
di versi on percentage that is considerably in excess of
90 percent. Wuld you not agree?

A What are you getting as a receipt?

Q Vell, let nme -- let's ook at it this way.
The -- the -- the Market Administrator's exhibits that
indicated the -- the utilization of proprietary bulk
tank handler unit mlk showed that that m |k could be
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pooled with Cass 1 utilization of less than five
percent, correct?

A kay.

Q By -- by supplies to -- by supplies to the
di stributors that we've heard fromin this hearing that
don't process anything other than Class 1 products,
correct?

A Correct.

Q kay. So, therefore, assuming that -- that
t hat denonstrates that when you don't have a net
shi pnents provision, and you' ve got a 90-percent
di version provision, in essence, you can pool mlk at a
ratio of 20:1 or perhaps nore with respect to the C ass
1 volume at distributing plants, correct?

A kay.

Q kay. And that's the status quo with respect
to pooling and performance that -- that you're
supporting for Order 135, correct?

A Correct.

Q In Exhibit 60, with respect to Proposal
Nunber 7, you are al so opposing DFA s proposal to
attenpt to establish a net provision in the Oder with
respect to diversions, is that correct?

A Yes.

Q And again, if the failure of having any net
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provision in the Order with respect to diversions
allows mlk to be pooled at a ratio of 20:1 or greater
with respect to Class 1 versus manufacturing uses,
that's the systemthat you are supporting and
advocating for Order 135, correct?

A As part of the current system yes.

Q Is it your view, M. MBride, that any person
who decides to produce Gade Amlk inthe -- in the
state of lIdaho has an entitlenment as soon as he gets
that Gade A permt to be pooled in Oder 1357

A No.

Q Just have to have the ability to punp his
mlk in and out of a distributing plant or be a part of
the 20 | oads or diverted for the one |load that's
delivered into the distributing plant. 1Is that your
position?

A There's performance standards in the O der,
and if you neet those, you're qualified.

Q Do you know what the -- have you done any
calculations with respect to what the utilization in
Order 135 would be if all the Gade A mlk in Idaho was
pooled in the Order?

A If all the Gade A mlk was pooled in this
Order?
Q Yes.
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A No.

Q Okay. Is it your view that the utilization
of the Order ought to be in the four- to eight-percent
range that it was in prior to 2000, when it was just
t he Sout hwest ern | daho/ Eastern Oregon Order?

A Was in what range?

Q Four to eight percent. Four to eight
per cent.

A Oh, four. Okay.

Q "' msorry.

A At that -- prior to reform those diversion
[imtations were suspended and there was probably nore
m |k that was pool ed that was, you know, -- it didn't
have the performance standards.

MR. BESHORE: Your Honor, if we have not
taken notice, and honestly | don't know whet her we
have, of the -- taken official notice of the nonthly

statistics for Orders 139 and 135 for the years 1997,

98 and '99, | think the sane tinme period as nost of
the other datasets -- okay -- nobst of the other

dat asets that have been -- that have been offered, 1'd
like to request that official notice be taken of -- of
those -- this mght be -- let ne nmake it easier.

I'"d like to request that official notice be
taken of the Annual Federal MIk Order Statistics
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publications for -- for the system for all Orders.
It's one -- one docunent published for those three
years by the USDA Dairy Prograns.

JUDGE CLIFTON: Al right. |Is there any
obj ection?

(No response)

JUDGE CLIFTON: No? Oficial notice wll be
so taken.

MR TOSI: '97 through '99?

MR, BESHORE: Yes.

BY MR BESHORE:

Q Okay. Let's talk about Proposal Nunber 8,
Transportation and Assenbly Credits, for a mnute or
two, M. MBride.

JUDGE CLIFTON: This is Exhibit 61?
MR. BESHORE: Exhibit 61, yes.
BY MR BESHORE:

Q Now, you -- you agree, do you not, M.
McBride, that persons -- supply organizations which
supply the Cass 1 market incur costs in supplying that
mar ket by virtue of its -- its unique needs?

A Uni que needs woul d be?

Q The uni que needs of the fluid market.

A You mean delivery?

Q Del i very schedul es, delivery tines, seasona
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fluctuations in demand, daily fluctuations in demand
and things of that sort, correct?

A Ckay.

Q There are costs involved in neeting those --
nmeeti ng those demands of the Class 1 market, are there
not ?

A kay. Yes.

Q Is that a yes? kay. Thank you.

And those costs are not incurred by producers
who supply their m |k or cooperatives who supply their
mlk to cheese plants, isn't that correct, or other
manuf act uring pl ants?

A Those costs -- if you're taking mlk, putting
it into a bottling plant and not putting it into a
cheese plant, there's, you know, idle tine at the
manuf act uri ng pl ant.

Q Well, I wasn't tal king about that. W can --
we can tal k about that, but | wasn't specifically
tal king about that. |'mtalking about the costs of
having the mlk delivered to the fluid plant, when it
wants it, when it needs it, seven days, four days, five
days, or whatever a week throughout the year.

A Ckay.

Q Okay. The costs that are involved in that
are not necessarily involved in supplying mlk to a

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1300

manufacturing plant, isn't that correct?

A | f the manufacturing plant, you know, was --
was -- if -- if the manufacturing -- it's a bal ancing
plant, -- |I'mnot sure.

Q Do your fluid customers and Dairy Gold' s own
fluid mlk plants -- by the way, you operate your own
-- Northwest Dairynens Association owns and operates
fluid mlk distributing plants, does it not?

A Yes, we do.

Q Okay. In both Order 134 and Order -- 135,
|"msorry, and Order 124, correct?

A Yes.

Q kay. And you supply those plants with mlk
of your nenbers, correct?

A Yes.

Q Okay. Now, do they take the same anount of
m | k each day of the week year-round?

A No.

Q And your customers who al so operate -- your
di stributing plant custonmers, not your own plants but
third-party custoners, have varying demands days of the
week and nonths of the year for fluid mlk needs, do
t hey not?

A Yes.

Q kay. Are your -- you saw the data which M.
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Hol Il on presented with respect to the differences in
demand on days of the week in the Salt Lake City
market. Did that tend to be sonething simlar to -- to
your experience in supplying Cass 1 plants?

A You know, early to m d-week and then, you
know, |ower demand on the weekends.

Q kay. That's been your experience, also?

A Yes.

Q kay. And seasonally, of course, the demand
for fluid mlk -- | nmean, the market aggregate
statistics showthis, but the demand for fluid mlk is,
you know, somewhat higher in the Fall than it is in
sonme of the Spring and Summer nonths?

A Yes.

Q kay. And the Cass 1 supplier has to have
t he capability of balancing those -- neeting those --
those requirenents of its Cass 1 custoner?

A Yes.

Q When you -- one of the concerns, and | think
it's expressed sonmewhere in your testinony with respect
to Proposal 8 and Exhibit 61, is that if you are
providing -- you, that is Northwest Dairynens
Associ ation or whoever it mght be, is providing the
mar gi nal bal ancing for a fluid plant, by that, | nean,
t he plant has other suppliers for regular Cass 1
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deliveries and you' re the secondary supplier who
supplies some mlk all the tinme but absorbs
fluctuations in demand, okay, but you wouldn't receive

all of the credits, all of the paynents for deliveries

of assenbling mlk for Class 1. |Is that a concern?
A That we woul d not --
Q Receive sufficient credits under DFA s
proposal for the -- in recognition of the bal ancing

el ement you play in that account.

MR. MARSHALL: Your Honor, | object to the
guestion as conpound and confusing. Could it be
restated, please?

MR BESHORE: No. | think I'lIl just drop it.
| won't -- | won't attenpt to restate it.

| don't have any other questions at this
time, Your Honor. | wll just -- just note, | have not
personal ly had the opportunity to read every part of
these exhibits. | have been able to glean the position
whi ch has been advocated by the -- by the w tness, and
|'ve had the opportunity to inquire into those

positions a bit, which | appreciate, and | don't have

any other -- any other questions at this tine, although
in other -- in other circunstances with other --
different time -- tine factors, I -- | mght.

Thank you.
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JUDGE CLI FTON: | understand. Thank you, M.
Beshor e.

M. Vetne?

CROSS EXAM NATI ON

BY MR VETNE:

Q M. MBride, early in your direct testinony,
you referred to fees associated wwth the River Valley
Cooperative and Sorrento-Lactalis.

Did your cooperative get that information
froman individual who was a nenber of River Valley
and, to your know edge, either an officer, director or
official of that co-op?

A | understand it was from an individual from
Ri ver Vall ey.

Q Okay. Do you know whether that -- who that
person was?

A | don't recall, you know.

Q If I told you the name Greg Trost, would that

refresh your nmenory?

A | don't know --
Q Par don nme?
A -- who Geg Trost is. | -- you know, |I'm not

sure who they got it from
Q And t he purpose of your testinmony was to
provide a little bit additional background concerning
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the details of -- of that fee transaction to which M.
Carl son, representing in this hearing as a party River
Val | ey Co-op, revealed in part but in your opinion not
in full?

A Correct.

Q Wth respect to -- if you go back for a
nmonment, do you recall the goose and the gander
guestions by M. Beshore?

A Yes.

Q Yes. Wth respect to those questions as to
the Pacific Northwest, it's your objective, is it not,
that the m |k produced in the Pacific Northwest Market
shoul d be accommodated in the pool efficiently if that
mlk is ready, wlling and able to serve the Cass 1
market, is that correct?

A Yes.

Q And consistently, it's your position and
opinion that the mlk produced in the Western Market
Area shoul d be accommpdated in the pool if it's ready,
willing and able to serve the Cass 1 market?

A Yes.

Q And concerning that net shipnments, if that's
what it takes to accommodate that m |k, that's what
should be left in place, correct?

A Correct.
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Q Okay. Would you agree with ne that for
pur poses of -- of efficiency, if that is a regulatory
consideration, that it would be better if that mlk
didn't have to be punped in and out?

A It would be better.

Q kay. But as it stands, at least if it's not
needed, at |east a delivery to a distributing plant
denonstrates both readi ness, willingness and ability to

serve Cass 1 needs, even though on that day, it's not

needed?
A Yes.
MR. VETNE: Thank you. That's all | have.
JUDGE CLI FTON: Any ot her cross exam nation?
(No response)
JUDGE CLI FTON: M. Tosi?
MR. TOSI: | have none.
MR. RADMALL: | have a couple at this tine.
JUDGE CLIFTON: Al right. M. Radmall, of
cour se.
CROSS EXAM NATI ON
BY MR RADMALL:
Q | appreciate your comments about the increase

in prices after Order Reform
Has this Order -- increase applied to other
Orders, other than 135? Have other dairynmen in other
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Orders benefitted fromthe O der Refornf

A Well, I -- you know, Order Reform you know,
basically is a noving target. There's good things.
There's sone -- you know, and there's sone things that,
you know, aren't so good.

Q Well, let ne rephrase that. Specifically
fromthe higher of Class 3 or Cass 4, have other
Orders benefitted fromthat?

A Yes.

Q Dai rymen in Order 124, have they benefitted
fromthat?

A Yes.

Q kay. So, it's not a unique thing, just that
the dairynmen in 135 have seen an increase in their
prices, is that correct?

A Correct.

Q kay. How many plants in Order 135 -- do you

know how many plants produce Cass 4 m |k products?

A Well, we have -- we have a powder plant in
Cal dwel I, --

Q kay.

A -- and we have a condensing plant down in
Jerome and that condensing -- you know, its final
utilization determnes what its -- what the plant's

utilization is.
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Q Okay. That answered ny question about who
owns those pl ants.

Has the total production fromeach plant been
pool ed each nmonth since Order Reformin Order 1357

A Yes.

Q Total -- total amount of production?

A Total NDA production has been pool ed.

Q kay. So, the producers in 135 have
benefitted a hundred percent fromthe higher of in
Class 3 or Class 4 --

A Producers --

-- since Oder -- Oder Reforn? Yeah. 1In
O der Reform we take the Cass -- the higher of the
Class 3 or 4 and so every producer in 135 s benefitted
if the Class 4 prices were higher than all the

producers in 135 have benefitted fromthat higher

price?
A Yes.
Q kay. It's been ny observation that -- and

maybe you can explain this or not, but in certain
nmont hs when C ass 4 prices exceeded C ass 3, there was

a di mi ni shed nunber of C ass 4 pounds pool ed, and when

the Class 3 prices were higher, it seens -- and | don't
have the -- the nonths to -- to substantiate that, but
in-- in Cass 3 nonths -- okay. | have a Table 3 from
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Exhi bit 7.

Exhibit 6, Table 3. | haven't had a chance
toreally toreviewthis, but it just appears froma
byst ander, from sonebody that's not as know edgeabl e as
others, that there seens to be sonme changes there that
m ght not benefit every producer in 135 when -- when
Class 4 is higher.

Do you have a comrent on that?

A There are nonths -- | nean, yeah. [If -- due
to price, we will determ ne whether we do pool the
m | k.

Q | thought you just told nme that you pool ed
all the mlk --

A kay. Yeah.

Q -- from-- a hundred percent of the tine.

So, is that different now?

A We have not al ways pooled all of the mlk on
the -- on the Western Order, and when we don't pool,
it's due to price relationships.

Q kay. So, then, the Utah producers have not
benefitted a hundred percent fromthe higher of 3 or 4,

have t hey?

A They still have a higher -- you know, the
hi gher of 3 or 4 are still there.
Q Well, if the mlk's not on the pool, then how
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can they benefit fromthat higher of?

A The mlk that's on the pool is -- you know,

t hey get the higher of.

Q Sure. But how nmuch -- what happens to the
mlk that's not pooled? Does that contribute to
orderly marketing in the Order or does it contribute to
di sorderly marketing in the O der?

A It's -- 1 don't know. It depends on when you
-- how you -- how you descri be disorderly.

MR. RADMVALL: COkay. Thank you very rmuch
JUDGE CLI FTON: Thank you, M. Radmall.
Any ot her cross exam nation?
(No response)
JUDGE CLIFTON: Any redirect, M. Marshall?
MR. MARSHALL: Your Honor, | would like to
ask the government witness -- the people if they would
like a break, so that they can finish their business
and return to the hearing.
JUDGE CLIFTON: No, we're not going to do
that. |If you ve got any redirect, you may ask it.
MR. MARSHALL: Thank you, Your Honor
JUDGE CLI FTON:  You're wel cone.
REDI RECT EXAM NATI ON
BY MR MARSHALL.:
Q Just to clarify the last series of questions,
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t he hi gher of phraseology applies to the Class -- to
the price nover that sets the Class 1 fornula. |[|s that
your neaning of the termas you used it?

A Yes.

Q There was a nunmber of questions by M.
Beshore with respect to the Pacific Northwest Order
hearing, and just to clarify how that m ght apply here,
is it true that as proposed in that hearing, all plants
within the Pacific Northwest Oder could be used to
meet pool qualification requirenents by delivery to
t hose plants, whether they are distributing plants or
not ?

A Al'l pool plants.

Q As a practical matter, would all plants in
t hat Order be pool plants?

A No.

Q Could a delivery to Linden Fall qualify as
touchi ng base for purposes of the new provisions?

A If the plant was designated as a -- as a
supply plant or a co-op supply plant, reserve plant.

Q Isn'"t -- isn't the practical effect to allow
per formance mandated by delivery to any nmanufacturing
pl ant that wi shes to be so designated?

A Yes.

Q And if that same theory were to be applied to
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Order 135, is it not true that the same opportunities
woul d exist, for exanple, for Sorrento to pool all of
its mlk wthout perhaps having to pay pooling fees?

A Yes.

Q And is it also not true that if those
provi sions were adopted, all of the mlk of Jerone
Cheese could be pooled and all of the m |k of @& anbia
Cheese coul d be pooled nore easily w thout having to go
t hrough sone of the mechani sns required by the current
Order, Western Order provisions?

A State that again.

Q The practical effect if the Oder 124
provi sions were adopted and 135 would be to nore easily
pool all of the mlk fromJerone Cheese and d anbi a
Cheese without having to go through sone of the
gyrations described earlier in this hearing?

A Yes.

Q Wul d we support such a liberalization of the
pooling requirenments in this Oder?

A Open pooling or of the --

Q O the -- would we support the same kinds of
pooling requirenments in Order 135 as have been proposed
for 1247

A No.

Q So, we're not proposing any | ooser
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requirenents for this Order unlike perhaps m ght have
been assuned from M. Beshore's questions, is that your
testi nony?

A Yes.

Q M . Beshore asked a nunber of questions about
bal anci ng which I think has been ruled outside the
scope of the hearing, but in the event he intends to
argue it on brief, | think it's inportant to get into
t he hearing record sone understandi ng about who bears
t he bal anci ng costs.

In the situation involving a proprietarily-
owned pool distributing plant which has its own
producers, as an exanple the KDK plant that's been
testified at this hearing, their producers would have a
seasonal fluctuation in their production, would it not?

A Yes.

Q And sonehow, the nmarket would have to
accommodat e t hat bal anci ng need, true?

A Yes.

Q | believe it was testified that that plant is
suppl i ed by, anong others, Magic Valley Quality Mk
Producers Cooperative. |Is that your recollection and
under st andi ng?

A Yes.

Q So, they would be the balancing entity for
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that plant, would they not?

A Hm hnm  Yes.

Q Magi ¢ Vall ey al so supplies the West Farns
Food Supply Plant at Jerone, does it not?

A Yes.

Q And if it were necessary for the Magic Valley
plant to renove mlk fromthe West Farm Foods Pl ant at
Jerone in order to supply the needs of the distributing
pl ant that we've been tal king about, KDK's, the actual
bal ancer would be -- the actual bal ancing plant woul d
be the West Farns Food Plant at Jerone, would it not?

A Correct.

Q |"mrem nded that -- scratch that.

M . Beshore asked the effect of the proposal
on the Pacific Northwest were to -- if our intent in
proposing the proposals in the Pacific Northwest was to
establish the geographic confines of the Marketing
Order as the test of pooling.

Does the provision of that Order also permt
any mlk fromoutside the Order area that regularly
delivers to the market to be pool ed?

A Yes.

Q M . Beshore asked -- asked about a
congressional intent behind the |egislation that
mandated the current Cass 3 or 4 hearings, and you
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testified that you were aware of such hearings. His
guestion inplied that there was a congressi onal intent
as to whether the Class 3 price or the Cass 4 price
m ght be too high or too | ow.

Are you aware of any expression of Congress
that could be so interpreted?
A No.
Q Your answer could not be construed as

agreeing to that part of his conmpound question?

A Yes.
Q It could be construed as agreeing?
A No.
Q Coul d be or could not be?
A It should not be construed.
Q As agreeing?
A As agr eei ng.
MR. MARSHALL: Your Honor, | have no further

guestions at this tine.

JUDGE CLI FTON:  Thank you, M. Marshall.

You may step down, M. MBride.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: Al right. 1'd like to set
the briefing deadline. The court reporter is -- well,
| guess | better ask.

| s there any other evidence to cone to the
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hearing? M. Stevens?

MR. STEVENS: One thing, Your Honor. Your
Honor, Garrett Stevens.

This relates to Proposal 17, | believe.
Seventeen is proposed by the -- proposed by Dairy
Prograns, Agricultural Mrketing Service.

JUDGE CLI FTON:  Yes.

MR. STEVENS: This -- this proposal is
contained in every MIk Order hearing that |'ve had
anything to do with. [It's a proposal that allows the
Secretary to, under statutory authority, to nmake any
conform ng changes -- well, it speaks for itself what
it provides, and it -- and it allows the Secretary to
eval uate the record and nmake such changes as may be
necessary to make the entire Order agreements and the
Orders conformw th any anendnents thereto that may
result fromthis hearing.

|"d just note that for the record. 1It's
aut horized by the statute. It's part of every
rul emaking and that's included in the record.

Thank you.

JUDGE CLI FTON: Yes, you're wel cone, and
there's been no objection to it.

Al'l right. The hearing clerk contract for
the transcript here did not have any delivery tine
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deadl i ne, but regardl ess of what delivery tinme deadline
is set, it appears to take about a nonth to get the
transcript. Do counsel agree? Has that been your
experience?

MR TOSI: Well, at |east three weeks.

JUDGE CLI FTON: About three weeks has been
t he experience?

MR TOSI: At |east three weeks.

JUDGE CLI FTON: At |east three.

MR TOSI: At |east three weeks and coul d be
| onger.

JUDGE CLIFTON: Al right. Assune for a
moment, |'m | ooking at 2002 cal endar, assune for a
moment, today is April 19th, assune that you do not
have the transcript available on the Internet until My
17th. If that occurs, when do you want your transcript
corrections to be due, how nmany weeks thereafter, and
when do you want your briefs to be due? Proposals?

M. English?

MR. ENGLISH | think two weeks for
corrections and either additional two or additional
three for the -- for the brief.

JUDGE CLIFTON: Al right.

MR. ENGLISH | can live with either, which
would -- so, | guess you' d be | ooking at May 31st for
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the corrections. |Is that Menorial Day?

JUDGE CLIFTON: No. Menorial Day is My
27t h.

MR. ENGLI SH: Ckay. So, May 31st for the
corrections and June 21 for the brief.

JUDGE CLI FTON: Sounds great.

MR. ENGLISH: And then | assunme we're doing
what we've been doing, which is if the transcript
m sses, we'll automatically nove. W' ve been doing
that the |ast several hearings which is that we've been
putting in the record that if the transcript is |ate,
that for every day the transcript is late, those two
dates, the corrections date and the brief date, nove
t he exact nunmber of days that the transcript is |ate.
So, people will know in advance and not have to cone to
Your Honor getting an extension because of the
transcri pt not being avail abl e.

JUDGE CLI FTON: Sounds excellent. 1Is there
any objection to that proposal?

MR, MARSHALL: Your Honor, --

JUDGE CLIFTON: M. Marshall?

MR. MARSHALL: -- I'd like to explain first
that as the senior vice president of our organization,
one of nmy duties is to spend about two weeks in June
each year on the road talking to the nenbers of our
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cooperati ve.

| would nuch prefer a later briefing date
sinmply to allowne to do that as well as to concentrate
fully on the volum nous record that was conpiled for
t hi s hearing.

JUDGE CLI FTON: What date do you propose?

MR. MARSHALL: | woul d propose the first
Monday in July.

JUDGE CLI FTON:  For which?

MR. MARSHALL: |'msorry. For the fina
briefing date, not the -- | do not propose a change in
the corrections date. | do propose an extension of the

date for filing briefs.
JUDGE CLI FTON:  From June 21 to July 17
MR. MARSHALL: That woul d be fine.
JUDGE CLIFTON: Al right. |Is there any
objection to that? M. Vetne?
MR. VETNE: None.
JUDGE CLI FTON: M. Beshore?
MR. BESHORE: Fi ne.
JUDGE CLI FTON: M. English?
MR ENGLISH | can live wth that.
JUDGE CLI FTON: Okay. Geat.
MR. MARSHALL: Thank you.
JUDGE CLI FTON:  You're wel cone.
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So, brief will be due July 1, which is a
Monday, July 1, 2002, unless the transcript goes on the
Internet later than May 17th, 2002. |If it does, the
extension for briefs is the sane nunber of days as the
transcript is del ayed.

The proposed corrections to the transcript
will be due May 31, with the sanme possibility for
extension if the transcript is delayed beyond May 17th.
Pl ease do not use the U. S. Post Ofice for delivery of
the briefs. | hate to do that, but the delay is very
| engt hy because everything that conmes through the post
office is diverted and irradi ated and thereby damaged
as well as delayed. You nmay use a comercial carrier,
such as FedEx. It cones through just fine. |If al
el se fails, you can use the fax, although for
vol um nous briefs, that's really not appropriate.

Al right. Anything further? M. Vetne?

MR. VETNE: | would note that in the past,
the Dairy Division has accepted e-mail attachnments of
the brief, and I think they'll do so here. They'll
provi de, once they get the e-mail copy, they'll provide
a copy to the hearing clerk.

JUDGE CLIFTON: M. Tosi, is -- is -- are you
willing to accept that responsibility?

MR. TOSI: Yes, Your Honor. In the nost
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recent series of hearings that we've had, in |light of
Septenber 11th, the e-mail has worked out very, very
wel | .

Al so, just for purposes of having it on the
record, if, in the unfortunate event that the hearing
transcript is delayed in such that by noving the date
by which briefs would be due would occur on a holiday
or a weekend, nmay we just then assune that it would be
t he next business day --

JUDGE CLI FTON:  Yes.

MR TOSI: -- follow ng that delay?

JUDGE CLI FTON: Yes, indeed.

MR TOSI: Ckay. Thank you very nuch, Your
Honor .

JUDGE CLI FTON:  Thank you.

And pl ease be aware, all of this has to be
filed wwth the hearing clerk, but if M. Tosi's office
is wlling to accept the responsibility of making that
transfer, then e-mail is a wonderful way to provide
your briefs as well as your transcript corrections.

MR. TOSI: Yes, Your Honor, and also, to the
extent that people have sent nme briefs, | usually then
send back a quick e-mail reply to themso they know in
fact that we received it, and it works well that way.

JUDGE CLI FTON: Excellent. Al right. M.
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Beshore?

MR. BESHORE: Do | understand that the -- the
means of serving briefs which have been stated by Your
Honor supersede any possible interpretations that may
be given to the -- the Rules of Practice in the -- in
t he Code of Federal Regul ations?

| only say that because they specifically
provide, and |'ve been in the circunstances of
litigating it, the only way you can file it is to have
it there or send it by the United States Postal
Service. That is all the Rules of Practice authorize.
FedEx does not qualify.

JUDGE CLI FTON: FedEx qualifies if it's
recei ved by the hearing clerk by the deadline.

MR BESHORE: Yes.

JUDGE CLIFTON: But not if that's the day you
deliver it to FedEx.

MR. BESHORE: Right. So, -- but when you say
don't mail it, although the Rules say that's how you do
it, you' re saying FedEx it there the day before, and,
of course, e-mail is no where on the radar screen in
t he Rul es.

JUDGE CLIFTON: You're -- you're correct, M.
Beshore. | want it quite clear that | do not have the
authority to waive the Rules of Practice, and this does
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create a problem It needs an anendnent in that
regard.

If you want to protect yourself and if by
putting it in the post office, you neet the filing
deadl i ne, go ahead and do that but don't rely on it
getting to us.

Al right. Anything further?

(No response)

JUDGE CLIFTON: | thank you all, and | know
you have to run for planes.

We'll -- we'll be in recess at 11:30.

(Wher eupon, at 11:30 a.m, the hearing was

adj our ned.)
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